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MEMORANDUM

TO: AGENT ORANGE COORDINATING COUNCIL MEMBERS:
Agent Orange Victims & Widows Support Network
Air Force Sergeants Association
American Ex-Prisoners of War
American Legion
Blinded Veterans Association
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Catholic War Veterans, USA
Fleet Reserve Association
Jewish War Veterans of USA
Marine Corps League
Military Order of Purple Heart
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National Vietnam Veterans Coalition
New Jersey Agent Orange Commission
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Vietnam Veteran Agent Orange Health Study
Vietnam Veterans of America

COUNCIL MONITORS:
Disabled American Veterans
The Retired Enlisted Association
VietNow
Warrant Officers Association

FROM: E. R. Zumwalt, Jr.
DATE: July IS5, 1993

Enclosed is a copy of the decision of the Appeals Court in the Ivy case along with the
Petition for Rehearing which should be decided by the court within the next few weeks.
After that, the case will be taken to the Supreme Court where the Agent Orange
Coordinating Council is planning to file an Amicus Curiae Brief asking the Supreme
Court to review the Appeals Court decision.

Any organizational members of the council interested in participating in this brief
should contact me as soon as possible. After the decision comes for the Appeals Court,
I will be contacting you with more information about the Supreme Court appeal.
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COMPANY, also known as Thompson Chemicals Corporation; T.H.
AGRICULTURE & NUTRITICN COMPANY, INC.,
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The veterans and their families who are plaintiffs here
presented to this Court the question whether they would benefit
from the principle of the rule of law in their pursuit of claims
that they were injured by defendants' herbicide products when
they fought for their country to defend such democratic

principles. Brief of Shirley Ivy, et al., Ivy v. Diamond

Shamrock ("Ivy"), No. 92-7575, September 16, 1992 (hereafter "Ivy

Br.") at 4. These veterans have fought in Ivy for an unbiased
and independent state forum to judge whether they had agreed to
settle for "nuisance value," in 1984, claims that Aid not then
exist. Their question has been answered in opinions, first by
Judge Weinstein below and now by Judge Van Graafeiland of this
Court, which interfere with state proceedings in order to iﬁ;ose
novel, result-oriented rulings that deny the veterans' right to a
day in court by substituting rationalized preferences for
established rules of law. Both judges were involved in the 1984
‘litigation implicated here, and both wrote decisions that, as
discussed below, seem firmly closed to a fair analysis of the
facts and law presented by the veterans.

A predisposition against a full and fair consideration of‘
the veterans' cause was evidenced during oral argument of this
case., There Judge Van Graafeiland insisted that plaintiffs could
not file a reply brief longer than the 25 pages allowed by rule
in response to defendants, although defendants had not objected
to the length of Mrs. Ivy's reply. Defendants, meanwhile, had
been allowed to file a brief the equivalent of 60 pages longer
than plaintiffs' principal brief, and three times longer than the

rules permit. The Court's sua sponte rejection of plaintiffs'
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brief without leave to refile facilitated its turning a blind eye
to much of Mrs. Ivy's' argument that would undermine and refute

the reasoning of the Court's ruling in Ivy v. Diamond Shamrock,

June 24, 1993 (24 Cir.) ("Op."). Some of this argument is now
presented by way of rehearing in an attempt, within the limited
space available at this time, to prevent dispositive points of law
and fact from being overlocoked or misapprehended by the Court in
its decision of this important case.

The panel's apparent lack of evenhandedness —-- in the
limited briefing allowed plaintiffs, in Mrs. Ivy's truncated oral
argument, wherein a third of Mrs. Ivy's time was assigned to
Benton Musslewhite, a lawyer of proven unethical proclivities who
has aided defendants more than plaintiffs in this matter, and
where much ¢of the remaining time was consumed in an unusual
harangue by Judge Graafeiland of Mrs. Ivy's counsel addressing
only one of the many important issues in this case, and finally in
a decision that studiously avoids even arguments that the veterans
were able to present and thus barely provides a useful departure
for analysis —- suggests that this case is appropriate for en banc
consideration. Even a possibility that the veterans' claims have
not been given a fair and full hearing by the panel, when viewed
in light of the importance of the issues involved —-- as reflected
both in the opposition of 21 State Attorneys General to the
court's decision, and in the recent attempts in other mass tort
cases to emplcoy the future claim settlement device now endorsed by

the panel to destroy unmatured state claims -- not to menticn the
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vast impact of the decision on thousands of wartime veterans who
have already grown deeply cynical about the gquality of justice
available to them in the country for which they fought as youths,
cries out for the otherwise exceptional remedy of attention by the
full court to this case.

I. THE COURT IMPROPERLY ASSERTS EQUITABLE JURISDICTION OVER MRS.
IVY'S CLAIMS IN VIOLATION OF THE ANTI-INJUNCTION ACT AND THE
ABSTENTION DOCTRINE

1. The Anti~Injunction Act prohibits a federal district court
from exercising nationwide equitable jurisdiction under the
All Writs Act to prevent state courts from determining the
res judicata effect of its class action settlements upon the
state claims of absent class members who first challenge the
adequacy of their class notice and representation
collaterally in state court.

This Court's decision in Ivy directly conflicts with an
indistinguishable Third Circuit holding that a federal court may
not enjoin a state court under the All Writs Act from hearing a
collateral action brought by an absent putative class member who

lacks minimal contacts with the jurisdiction where the federal

court sits. In re Real Estate Title & Settlement Services
Antitrust Litigatieon, 869 F.2d 760, 762 (34 Cir.), cert. denied,
493 U.S. 821 (1989). Rather than address the Third Circuit's

well-reasoned decision in peoint, the Court instead summarily
labels as "frivolous" Mrs. Ivy's personal jurisdiction objection
to the federal courts' exercise of "All Writs Act jurisdiction" to
dismiss Ivy. Op. 4189. This Court's decision, with no
discussion, thus creates a division in the Circuits without even
acknowledging the contrary authority.

The Court does acknowledge that, even under this Circuit's
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unique refitting of this remedial statute for generating federal
subject matter Jjurisdiction contrary to long—-standing rule, the
All Writs Act cannot be employed to create federal subject matter
Jurisdiction except in "exceptional circumstances.™ Such
circumstances tend in the Court's discussion of this case to
resemble the exceptions to the Anti-Injunction Act.

To satisfy this condition the Court first asserts that a
state court interpretation of Mrs. Ivy's involvement in the 1984

settlement agreement approved in Rvan v. Dow Chemical Co., €18

F.Supp. €623 (E.D.N.Y 1985) (Agent Orange I) would have a

"substantial"” but unspecified "deleterious effect on the Agent
Qrange I settlement mechanism."” Op. 4186. Under the settlement
created by Judge Weinstein, he will distribute the veterans'
settlement funds, essentially, however he sees fit, until 1994.
He has retained jurisdiction solely to control this unusually
prolonged distribution process.

Should a state court disagree with the federal courts'
interpretation of the ambiguous one-sentence basis for holding
then non—-existent claims of Mrs. Ivy and other absent putative
class members settled in 1984, it could have no conceivable
adverse effect on the ongoing distribution of these settlement
funds. Judge Weinstein, as now, could continue to award an
average of $3200, or perhaps even more, for the death or total
disability of Vietnam veterans who apply. And he would continug
to control grantmaking by the AOCAP foundation to the veterans'

organizational leadership. No state court could conceivably
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affect these powers and the Court provides no clue as to how it
believes the court's jurisdiction to control this "mechanism"
could be adversely affected in any way if the post-1984 Agent
Orange claims are tried in state court rather than limited to
being exchanged for a miniscule benefit in federal court.

The Court asserts that the All Writs Act can be used to
foreclose state adjudication of res judicata defenses as a means
to protect federal jurisdiction to carry out an ongoing judicial
"duty to class members" in class actions. Op. 4188. But here the
Court seems to be carrying out a perceived "duty.," that is nowhere
written intc any law, to protect corporate defendants by vastly
increasing the value of defendants’' settlement, through a grant of
blanket immunity from collateral state court litigation. The
Court's decision in Ivy can have only a negative effect on the
Rvyan class members, by increasing the numbers of veterans
consigned to share the meager Ryan settlement funds as their only
available remedy. The Court reverses reality here in order to
align this case with the "aid of jurisdiction" exception to the
Anti-Injunction Act.

The Court justifies its conclusion about the "exceptional"”
nature of a state court ruling on defendants' res judicata defense
with the non-sequitur observation that the parties to the
settlement themselves agreed to bar all future claims. Op. 4186.
Necthing could be less exceptional than a settlement whereby
plaintiffs consent to give res judicata effect to theilr agreement

by expressly barring all future claims. But this is the only
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concrete justification offered for the Court's finding of
"exceptional circumstances" to justify an All Writs Act removal of
Ivy. Op. 4186.

In a final attempt to state something "exceptional" about
a settlement which bars future litigation, and at the same time
invoke the "relitigation" exception to the Anti-Injunction Act,
the court goes well beyond the record in its assertion that, by
approving the Ryan agreement, the district court had issued an

"order against relitigation of matters it already had decided" and

was also protecting the "integrity of its rulings." Op. 4187

{emphasis added).

But Ryan was settled, not "decided" by the district court.
The district court's order only gave effect to the terms of the
settlement, incorporating some of those terms, and could go no
further. Ivy Br. 72.

There were no decisions or rulings on the numercous issues
raised by a settlement of the future tort claims of absent class
members, because no guardian was appointed who could present these
issues. The district court merely adopted the same ambiguous
sentence found in the settlement agreement, which this Court also
cites as the sole basis for now holding it to be "crystal clear,"

Op. 4189, that in 1984 Agent Orange I settled the potential Ffuture

claims of absent tort plaintiffs for the first time in the history
of Anglo-American law, without any discussion. The Court fails to
observe that this conclusion, designed to satisfy the relitigation

exception, is seriously undermined by its later labored argument
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in Part II of its ruling, Op. 4190-4203, attempting to justify
this same interpretation of the Ryan settlement.

While the settlement agreement did state that certain
"persons who had yet to manifest injury were class members,"
apparently because, as a matter of fact, some such persons had
voluntarily intervened in Ryan, the Court totally begs the
question whether future claimants absent from Ryan ever litigated
the issue of whether, and on what conditions, unknown future
claimants could be made parties to that settlement.

Since an actual prior decision on the issues raised by
Mrs. Ivy here cannot be and is not identified by the Court, the
federal courts are clearly interfering with the Texas court on the
basis of a "post hoc judgment" that violates the Anti-Injunction
Act. 1Ivy Br. at 73, et seq.

Stripped of these unsupported assertions that there was
something sufficiently "exceptional"” about the Agent Orange
settlement to both justify an All Writs Act injunction of state
court proceedings, and also to invoke exceptions to thé
Anti-Injunction Act, the panel's decision merely expresses its
preference that a state court not exercise its Constitutional
authority to determine the res judicata effect of this particular
federal court settlement of state claims. Op. 4184-4190.

A final problem with the Court's reconstruction of the All
Writs Act as a means to implement this preference is that ne All
Writs Act proceeding was properly initiated in which the Writ

could be igsued. The Court has now acknowledged that Mrs. Ivy's
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tort claim was improperly removed under the removal statute, 28
U.5.C. § 1441. Op. 4185-86. However she was never properly served
as a defendant in an All Writs Act action, as she pointed ocut in
her Answer to the pleadings that purported to initiate those
proceedings, Ivy Br. at 10, and as discussed at some length in the
stricken Reply Brief of Shirley Ivy, December 23, 1992, at 27-30,
2. The abstention doctrine reserves to the United States Supreme
Court, and not to the federal courts themselves, through
injunctive interference with the state courts, the power to
adjust relations between state courts and federal courts when
states have expressed a significant interest in state civil

proceedings that might threaten some
perceived authority of the federal courts.

The abstention doctrine precludes federal court
interference with state litigation even when the Anti-Injunction
Act might allow it. The states have a strong interest in
protecting their courts' proper jurisdiction to assure that not
only "orders and judgments," but also the state's substantive laws
themselves, "are not rendered nugatory" by federal interference.
Op. 4189. The effect of this Court's decision is to bhar a Texas
citizen from suing another Texas citizen under Texas law in a
Texas state court, on the basis of legal theories that are newly
fashioned to achieve this result. The State of Texas, along with
twenty other states, has expressly communicated to this court its
particular interest under its Constitution "in ensuring unfettered
access by [its] own citizens to their own courts to rescolve state
law disputes, without unwarranted, ad hoc¢, interference by the
federal judiciary." Amicus Brief of Alabama, et al. at 1 & n.l.

Twenty-one State Amici have pointed to the "judicial



-9-

condescension" of this Court in Texaco v. Pennzoil, 481 U.S. 1

{1986) itself, and note that the "similar invasion of the
prerogatives of state courts” in this case is an "insult to state
courts throughout the nation." Id. 17-18.

There is hardly stronger language available with which
Texas could express its significant interest in allowing its
courts to adjudicate Mrs. Ivy's claim and thereby trigger Pennzoil
protection from federal interference in this civil proceeding.

The Court excuses its refusal to abide by the abstention
dotrine on grounds that it "would threaten the authority of the
federal judicial system," Op. 4189, but it fails to make much ocf a
case for this dire prediction. 1In any event, the abstention
doctrine quite clearly reposes in the United States Supreme Court,
and not in the lower federal courts, the authority to protect both
sides of the nation's dual court system against any such threats
as may actually occur. The doctrine properly denies this ultimate
authority to arbitrate relations between state and federal courts
to one of the competitors for power, but instead accords that
authority exclusively to the Supreme Court in excercise of its
appellate jurisdiction. Reply Brief at 10.

In their Amicus Brief, at 17, the states have urged that
this Court learn the lesson of Pennzoil and now refrain from
treading yet again upon state powers merely to aggrandize
authority under "special rules of Fortune 500 federalism."

II. THE COURT'S IMPROPERLY ACQUIRED JURISDICTION IS ABUSED FOR
THE VERY END OF IMPOSING NOVEL RULES, WHICH ARE DESIGNED TO
DESTROY "FUTURE" STATE TORT CLAIMS FOR THE ENORMOUS FINANCIAL

BENEFIT OF LARGE CORPCORATE TORTFEASORS, BUT WHICH NO STATE
RECOGNIZES.
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1. The potential future state tort claim of an absent federal
class member cannot be settled, if it may be settled at all
in federal court, without the express appointment of a
specific named representative who adequately represents
solely the absent party's interests in the settlement.

The court seems to acknowledge that, contrary to what
"[the court] ordinarily would anticipate" no guardian was

appointed in Agent Orange I to represent Mrs. Ivy's interests.

Op. 4201. To Jjustify imposing a nuisance value settlement of her
claim in her absence, the Court assumes the role of a jury in
concluding that the nuisance value settlement of her 1989 wrongful
death claim in 1984 for abeout 53200 was substantively fair.

First this Court conjectures that there is "more than a

L 1

mere possibility," even a "reasonable probability," Op. 4199, that
the government contractor defense would still apply to this case,

notwithstanding Bovle v, United Technologies Corp., 487 U.5. 500

(1988). The Court ignores chief Judge QOakes' express finding to

the contrary in Joint Eastern and Southern District Asbestos

Litigation, 897 F.2d 626, 634-35 & n.8 (2d Cir. 1990). Under
Boyle, this question would be a fact issue for the jury. But the
Court chose to omit from its analysis, as a jury would not likely
do, the dispositive facts that the government d4did not order any
dioxin in the Agent Orange it purchased, and that the contractors
conspired to keep the extent of the dioxin contamination, and its
effects, secret from the government.

Second the court takes on an analysis of the fact issue pf
causation, claiming that the veterans would not likely be able to

prove that dioxin caused their injuries. Certainly the question
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of causation would be hotly contested at trial. But here the
Court again, unlike any jury, relies on a text not apparently of
record, and certainly not sworn to, Op. 4200, while it chooses to
totally ignore the record, sworn testimony of Mrs. Ivy's expert
witness. This witness, Dr. Jenkins, is a scientist with the
Environmental Protection Agency who has provided abundant sworn
evidence in her Affidavit associating dioxin with numerous
diseases suffered by members of the alleged Ivy class. Joint
Appendix at 129. The Court's refusal to acknowledge this evidence
reprises one approach Judge Weinstein used to deny a jury trial to
the 1984 opt outs. This approach by which judges pick and choose

among experts has been recently rejected 9-0 in Daubert v. Merrell

Dow, U.s. (1993). The Court's findings also ignore

Qvermann v. Syntex (USA) Inc., et al. (Mo. September 20, 1991)

where a state court award of damages for dioxin injuries totally
refutes this Court's pessimistic assessment of the prospects for
plaintiffs' similar dioxin claims here.

2. The Court ignores numerous additional reasons why absent

future plaintiffs were not and could not be party to the Ryan
settlement.

The Court reduces the question of whether Mrs. Ivy's claim
was destroyed in 1984 to whether she was included within the class
definition of those "injured".

For its definition of "injured" the Court draws on
analogies from New York statute of limitations law, constitutional
standing doctrine, insurance law, and makes an extended argument

based on evidence outside the record below and outside the
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contract itself. It concludes that it was the "court's intent
[and] that of the parties' to the Settlement Agreement" to include
within the settlement agreement's definition of "injured," those
veterans who were merely exposed to dioxin, i.e "at risk" of but
not actually suffering an injury compensable in tort. Op.
4192-93. The Court claims that it had "recognized the propriety
of this inclusion" of absent potential future claimants in the
plaintiff class, quoting in support language from its opinion not
remotely suggesting future claims. Op. 4193.

In its search for support of its definition of "injury,"
the Court assiduously avoids noting any definition derived from
the actual context of the claims settled in 1984: state tort law.
The Court thus ignores the numerous cases uniformly holding that a
toxic tort victim "'can be said to be "injured"™ only when the
accumulated effects of the deleterious substance manifest

themselves.'" See Urie v. Thompseon, 337 U.S. 163, 170 (1949), and

other cases, including Texas cases, cited in Ivy Br., at 79-80.
The Court issues its decision on contested facts concerning the
intent of the parties without even considering the most relevant
evidence presented to it on the issue, reversing the proper
approach of an appellate court on review of a dismissal.

If the definition contained in the class notices could be
divined only after such extended analysis, absent class members
themselves could not have had reasonable notice that their
potential future claims were about to be destroyed by a class

settlement to which they were not party. Only after the opt out
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period expired did the ambiguous one line appear in the settlement
agreement which, for the Court, made the issue "crystal clear.”
The Court ignores plaintiffs’' argument that, irrespective
of intent, neither Mrs. Ivy nor any absent future claimant was or
could be a party to a class action. No court has recognized the
existence of a toxic tort personal injury "'claim' in advance of
some manifestation of injury"”, a "claim"™ that as late as 1991 this
Court expressly stated had not been accepted in this Circuit even

in the context of bankruptcy litigation. See In re Chateaugay

Corp., 944 F.2d 997, 1004 & n.1 (24 Cir. 1991); Ivy Brief 80-81.
The Court fails to answer plaintiffs' gqguery as to how
absent members of the c¢lass who lack a legal claim could either
have been represented under F.R.Civ.P., Rule 23, or maintain
litigation in a federal court. By ignoring that the Ivy

appellants had neo claim at the time of the Agent Orange I

settlement, the Court is able to assert that "appellants' Agent
Qrange I claims, made in good faith, satisfied" the $10,000
minimum jurisdictional amount in controversy. Op. 4194-~95. The
Court refuses to address the objection that no one could make a
"good faith" claim on behalf of a person who has no legal claim
under any known precedent.. It is a legal certainty that a
non-existent diversity tort claim had a zero recovery value in
1984, and therefore cculd not be joined in a federal class action.

See Packard v. Provident National Bank, 1993 WL 158811 {3d Cir.

May 18, 1993).

The Court fails to point out who did, or had authority to,
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assert a greater than zero value for Mrs. Ivy's non-existent 1984
claim, and where it was in fact asserted on her behalf. The Court
glosses over a record devoid of any facts to support its assertion
that such an exaggerated value was actually placed on her claim.

The Court also ignores that the federal courts lack
standing to entertain a tort case in which no c¢laim presently
exists or is in fact alleged by the putative plaintiff to exist.
Federal jurisdiction cannot rest solely on the basis of

"allegations of possible future injury." Whitmore v. Arkansas,

495 U.s. 149, 155 (1990}); Ivy Br. at 81.

The Court suggests that the Agent Orange I court acquired

personal jurisdiction over Don Ivy to settle his non-existent
claim in 1984 through a Multidistrict Litigation transfer. Op.
4195. But Mrs, Ivy asserts that her claims “were not included
with any identifiable case transferred from Texas through MDL-381
prior to the 1984 settlement"” Ivy Br. 96, and there is nothing in
the record to the contrary. If no future claim was ever pleaded
in a Texas class action then it could not have been transferred
through the MDL to Brooklyn. Though challenged do so, the
defendants failed to make any record showing that Mrs. Ivy's claim
was pleaded in a transferred Texas action. The court again
resolves this factual problem by simply ignoring it.

Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985)

would allow a waiver of Mrs. Ivy’'s objection to personal
jurisdiction if she failed to opt-out upon receiving notice that

her non-existent claim was being litigated in 1984. The Court
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distinguishes Shutts by claiming that it cannot apply here.
Shutts' requirements apply only to "actions which seek to bind
known plaintiffs concerning claims ... for money judgments."” Op.
4195. This, of course, precisely defines the effect sought by the

Couri for Agent Orange I upon Mrs. Ivy and her tort claim for

damagss. In fidelity to Shutts, if future tort claimants cannot
be notified because unknown, their claims should not be made part
of a class until they actually arise.

The Court seems to agree that persons who have no legal
claim because they lack any discernible injury could not be given
effective notice for purpose of waiving their due process right.
The Court suggests however that its finding of adequate
representation can compensate for Mrs. Ivy's loss of any effective
notice and opt out right. Op. 4190-92.

The Court concludes that the representation in Agent
Orange I of Mrs. Ivy and other unknown potential future claimants
was adequate because it cannot "envision any collusion" against
the absent future claimants interests and because any conflicts,
in the view of the court, did not actually harm Mrs. Ivy because
she has the same right to a $3200 nuisance value settlement as the
1984 claimants. But it is not identity of results or fairness in
the view of a reviewing judge, but the identity of interest that
determines the adequacy of representation. 1Ivy Br. 88-90.

Respectfully submitted,
ROBERT M. HAGER

2020 Pennsylvania Ave. NW
Washington D.C., 20006



UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Nos. 670, 831, 818—August Term, 1992
(Argued February 8, 1993 Decided June 24, 1993)
Docket Nos. 92-7537, 92-7573, 92-7575

IN RE “AGENT ORANGE”
PRODUCT LIABILITY LITIGATION

SHIRLEY IVY, Individually and as Representative of the
Estate of Donald Ivy, Deceased; CHARLES JARDON
and TONY K. JARDON, Individually and as Next
Friend of Charles Jardon, Jr.; ROBIN JARDON,
WARREN JARDON and SHARON JARDON; VERDA
WILSON, Individually and as Representative of the
Estate of Isaiah Wilson, Jr., Deceased; SHIRLEY
ZALEWASK], Individually and as Representative of the
Estate of Yen Zalewaski, Deceased; GARY THOMAS;
MARY LEE THOMAS; JAMES L. KENT: EMMA 1.
KENT; DAWN MARIE INMAN, Individually and as
Representative of the Estate of Bobby Joe Inman,
Deceased; EARL THOMPSON; JUDY L. THOMPSON;
JAMES DONALD DELOATCH; JOYCE DELOATCH;
PEGGY SANDS, Individually and as Representative of
the Estate of Martin Sands, Deceased; EMILE
ANNIBOLLI; URSULA MARGOT PARRY, Individually
and as Representative of the Estate of James D. Parry,
Sr., Deceased; JAMES D. PARRY, JR.; JAMES
CHRISTOPHER PARRY; LAURA JENKINS, Individually
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and as Representative of the Estate of Eddie Jenkins,
Deceased; RONALD L. HARTMAN, KATHERINA H.
HARTMAN, and as Next Friend to JEFFERY ALAN
HARTMAN and ANGELA MARIE HARTMAN, Both
minors individually and as Representative of those
similarly situated,

Plaintiffs-Appellants,

JAMES WHITE, Individually and as Representative of the
Estate of Clarence White, Deceased; CHHARLES
BROWN,

Plaintiffs,

— —

DIAMOND SHAMROCK CHEMICALS COMPANY, also
known as Diamond Shamrock Refining & Marketing
Company, also known as Occidental Electro Chemical
Corporation, also known as Maxus Energy Corp., also
known as Occidental Chemical Corporation, also
known as Diamond Shamrock Co.; DOW CHEMICAL
COMPANY; MONSANTO COMPANY; UNIROYAL, INC.;
HERCULES, INC.; THHOMPSON-HAYWARD CIIEMICAL
COMPANY; T.H. AGRICULTURE & NUTRITION
COMPANY, INC.,

Defendants-Appellees.

Before:

VAN GRAAFEILAND, KEARSE and CARDAMONE,
Circuit Judges.
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Appeal from a judgment of the United States District
Court for the Eastern District of New York (Weinstein, J.)
dismissing plaintiffs’ tort claims, Affirmed.

ROBERT M. HAGER, Washington, D.C., BEN-
TON MUSSLIinlI'l‘E, Houston, TX (Kelly
L. Newman, Houston, TX, of counsel),
Jor Plaintiffs-Appellants.

JOUN C. SABETTA, New York, NY (Lord Day
& Lord, Barrett Smith, New York, NY, of

counsel), for Defendant-Appellee Monsanto
Company.

STEVEN R. BROCK, New York, NY (Rivkin,
Radler & Kremer, Uniondale, NY, of coun-
sel), for Defendant-Appellee Dow Chemical
Company.

MICHAEL M. GORDON, New York, NY (Cad-
walader, Wickersham & Taft, New York,
NY, of counsel), for Defendant-Appellee
Diamond Shamrock Chemicals Company.

Shea & Gould, New York, NY, Jor Defen-
dant-Appellee Uniroyal, Inc.

Kelley, Drye & Warren, New York, NY,
for Defendant-Appellee [lercules, Inc.

Clark, Gagliardi & Miller, White Plains,
NY, for Defendant-Appellee T.11. Agri-
culture & Nutrition Company, Inc.
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The States of Alabama, Arkansas,
Hawaii, Idaho, Illinois, Indiana, Kansas,
Louisiana, Minnesota, Nevada, New Jer-
sey, New Mexico, New York, North
Dakota, Ohio, South Dakota, Texas,
Utah, Vermont, West Virginia and the
Commonwealth of Massachusetts (Ken-
neth J. Chesebro, Cambridge, MA; Brian
Stuart Koukoutchos, Lexington, MA;
James H. Evans, Attorney General, Mont-
gomery, AL; Winston Bryant, Attorney
General, Little Rock, AR; Robert A.
Marks, Attorney General, Honolulu, HL;
Larry Echohawk, Attorney General,
Boise, ID; Roland W. Burris, Attorney
General, Chicago, IL; Linley E. Pearson,
Attorney General, Indianapolis, IN;
Robert T. Stephan, Attorney General,
Topeka, KS; Richard P. leyoub, Attorney
General, Baton Rouge, LA; Scott Harsh-
barger, Attorney General, Boston, MA;
Hubert H. Humphrey, III, Attorney Gen-
eral, St. Paul, MN; Frankie Sue Del Papa,
Attorney General, Carson City, NV;
Robert J. Del Tufo, Attorney General,
Trenton, NJ; Tom Udall, Attorney Gen-
eral, Santa Fe, NM; Robert Abrams,
Attorney General, New York, NY;
Nicholas J. Spaeth, Attorney General,
Bismarck, ND; Lee Fisher, Attorney Gen-
eral, Columbus, OH; Mark Barnett,
Attorney General, Pierre, SD; Dan
Morales, Attorney General, Austin, TX;
Paul Van Dam, Attorney General, Salt
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Lake City, UT; Jeffrey L. Amestoy, Attor-
ney General, Montpelier, VT; Mario J.
Palumbo, Attorney General, Charleston,
West Virginia, of counsel), Amici Curiae
in Support of Appellants.

Center for Claims Resolution, Princeton,
NJ (Lawrence Fitzpatrick, John Gaul,
Princeton, NJ, John D. Aldock, Frederick
C. Schafrick, Laura S. Wertheimer, Elise
J. Rabekoff, Shea & Gardner, Washing-
ton, D.C., of counsel), Amicus Curiae in
Support of Appellees.

VAN GRAAFEILAND, Circuit Judge:

Two groups of veterans and their family members, who
sue both individually and on behalf of others similarly sit-
uated, appeal from a judgment of the United States Dis-
trict Court for the Eastern District of New York
(Weinstein, J.) dismissing their tort claims against seven
chemical companies which manufactured the defoliant
Agent Orange. Ryan v. Dow Chemical Co., 781 F. Supp.
902 (E.D.N.Y. 1991). In addition to their claim of sub-
stantive error, appellants contend that the district judge
erred in refusing to remand their cases to the state court
from which they were removed and in denying their
motion that he disqualify himself for conflict of interest
or appearance of partiality. For the reasons that follow, we
affirm.

These actions are an attempted revival of the massive
tort litigation (collectively “Agent Qrange I'), which
arose from the United States Armed Services’ use of
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Agent Orange during the Vietnam War. Because both the
history of the litigation and the background of the instant
actions have been chronicled in the opinion below, 781 F.
Supp. at 904-14, a brief summary will suffice for present
purposes,

While serving in Vietnam, several hundred thousand
soldiers were exposed to Agent Orange, which contained
traces of the chemical 2,3,7,8-tetrachlorodibenzo-p-dioxin
(“dioxin”). Following their return home, many veterans
complained of illnesses, which they attributed to this
exposure. In 1978, these veterans began to seek redress
through the courts, suing both the United States and the
manufacturers of Agent Orange.

In 1979, the Judicial Panel on Multidistrict Litigation
consolidated hundreds of the cases and transferred them
to the Eastern District of New York, Subject matter juris-
diction over these cases originally was based on the
asserted existence of a question of federal common law,
but, after we reversed on this issue, 635 F.2d 987 (2d Cir.
1980), cert. denied, 454 U.S. 1128 (1981), jurisdiction
was found to exist on the basis of diversity of citizenship,

In December 1983, the district court certified a Rule
23(b)(3) “common question” class with opt-out rights in
order to address the common issues of general causation
and the military contractor defense, and a Rule
23(b)(1)(B) “limited fund” class for punitive damage
claims. 100 F.R.D. 718 (E.D.N.Y. 1983), mandamus
denied, 725 F.2d 858 (2d Cir.), cert. denied, 465 U.S.
1067 (1984). The Rule 23(b)(3) class was defined as:

those persons who were in the United States, New
Zealand or Australian Armed Forces at any time from
1961 to 1972 who were injured while in or near Viet-
nam by exposure to Agent Orange or other phenoxy
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herbicides . . . The class also includes spouses, par-
ents, and children of the veterans born before January
1, 1984, directly or derivatively injured as a result of
the exposure.

Id. at 729. Notice was provided to class members by mail
where feasible and by advertisements in the print and
broadcast media. Id. at 729-30. The deadline to opt out of
the Rule 23(b)(3) class was May 1, 1984; 2,440 potential
plaintiffs opted out by the deadline, although all but 282
eventually opted back into the class.

A tentative settlement was reached on May 7, 1984, the
day the trial was scheduled to begin. The Settlement
Agreement provided for the establishment of a $180 mil-
lion settlement fund to cover all claims arising out of
Agent Orange exposure, and a claim against this fund was
made the exclusive remedy for all class members. A $10
million reserve was created to indemnify the defendants
for any state court judgments obtained by class members.
The Settlement Agreement stated that “[t}he Class specif-
ically includes persons who have not yet manifested
injury,” and it forever barred class members from insti-
tuting or maintaining an action against defendants based
on exposure to Agent Orange. See 597 F. Supp. 740, 862-
66 (E.D.N.Y. 1984) (reprinting Settlement Agreement).

The settlement was approved on September 25, 1984
after extensive, nationwide fairness hearings, see id. at
740-862, and the approval was reaffirmed on January 7,
1985, see 611 F. Supp. 1296, 1347. On July 9, 1985, the
district court granted an order directing consummation of
the settlement “in accordance with its terms,” dismissing
all class members’ claims, permanently barring class
members from instituting or maintaining future actions
arising from Agent Orange exposure, and retaining juris-
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diction over the maintenance, administration and distri-
bution of the settlement fund. 618 F. Supp. 623, 624-25
(E.D.N.Y. 1985). The court also granted summary judg-
ment against the opt-out plaintiffs based on their failure
lo prove causation and on the military contractor defense.
611 F. Supp. 1223 and 1267 (E.D.N.Y. 1985), aff’d, 818
F.2d 187 (2d Cir. 1987), cert. denied, 487 U.S. 1234
(1988). We affirmed the certification, maintenance and
settlement of the class action in all significant and rele-
vant respects. 818 F.2d 145 (2d Cir. 1987), cert. denied,
484 U.S. 1004 (1988).

The final distribution pian for the settlement fund was
announced on July 5, 1988 following the termination of
all appeals. 689 F. Supp. 1250, Roughly three-fourths of
the fund, which by then had grown to approximately
$240 million, was allocated to the Agent Orange Veteran
Payment Program. This Program provides payments on
the death or disability of class members. By September-
30, 1991, it had disbursed over $86 million and had pro-
cessed more than fifty thousand claims. Twenty-eight
percent of the disability claims processed by the fund
were for disabilities manifesting themselves after May 7,
1984; more than half of the death claims were for deaths
occurring after May 7, 1984. 781 F. Supp. at 910. By
September 30, 1992, the Payment Program had disbursed
more than $146 million to disabled veterans or their sur-
vivors and had processed more than sixty thousand
claims. Report of the Special Master on the Distribution
of the Agent Orange Settlement Fund, Fourth Annual
Report, at 11-12,

Most of the remaining quarter of the settlement fund
was allocated to the Agent Orange Class Assistance Pro-
gram (“AOCAP"), which made grants to agencies serving
Vietnam veterans and their families. Among the activities
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assisted by those grants were veteran counselling, aiding
the obtaining of Government veterans’ benefits, and
administering training programs for agencies dealing with
Vietnam veterans and their employees. As of September
31, 1992, AOCAP had awarded roughly $33.6 million in
grant funds, benefitting more than 101,000 veterans and
family members nationwide. See Fourth Annual Report,
supra, at exh. D. That portion of the $10 million indem-
nity reserve that will not have been used to satisfy state
court judgments by 1994 will revert to this fund. Origi-
nally, the district court provided for management of the
AQCAP fund by an independent foundation. We reversed
on this point and ordered that Judge Weinstein maintain
direct oversight of the Program. 818 F.2d 179, 184-86 (2d
Cir. 1987). In managing AOCAP, Judge Weinstein con-
sults with an advisory board of Vietnam veterans.

In 1989 and 1990, two overlapping class actions, Ivy v.
Diamond Shamrock Chemicals Co. and Hartman v. Dia-
mond Shamrock Chemicals Co., were brought in Texas
courts. Both alleged that the named plaintiffs or their fam-
ily members suffered injury as a result of Agent Orange
exposure and that the injuries sustained by these plaintiffs
did not manifest themselves or were not discovered until
after May 7, 1984, the Agent Orange I settiement date.
Both complaints sounded exclusively in state law and
explicitly abjured reliance on federal law. Defendants
removed the cases to the United States District Court for
the Eastern and Southern Districts of Texas, alleging “art-
ful pleading” of a federal claim or, alternatively, complete
federal preemption. The Judicial Panel on Multidistrict
Litigation transferred the cases to the Eastern District of
New York.

On Janvary 31, 1990, the /vy plaintiffs petitioned this
court for a writ of mandamus directing remand. On March
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28, we denied the motion, ruling that the question of sub-
ject matter jurisdiction should be decided in the first
instance by the district court. In re Ivy, 901 F.2d 7, 10 (2d
Cir. 1990). Plaintiffs then moved in the district court for
remand of both cases. The district court heard oral argu-
ment on March 6, 1991, and scheduled an additional hear-
ing on the motion to remand and other motions for May 6,
1991, to allow for further briefing. In the interim, defen-
dants moved to dismiss and to amend their notice of
removal to assert federal officer removal pursuant to 28
U.S.C. § 1442(a)(1).

The district court remanded the claims of two civilian
plaintiffs alleging injury, holding that they were not
within the Agent Orange I class and that federal officer
removal was inapplicable. Ryan v. Dow Chemical Co.,
781 F. Supp. 934 (E.D.N.Y. 1992), The court denied the
motion to remand of the veteran plaintiffs and their fam-
ily members and dismissed their claims as barred by the
Agent Orange I settlement and the court’s order enjoining
future suits by class members. 781 E. Supp. 902, 918-20.
Plaintiffs moved for reconsideration of the latter decision
and for disqualification of Judge Weinstein pursuant to 28
U.S.C. § 455. The court, in an unpublished order, denied
both motions and kept its original decision substantially
intact.

FEDERAL JURISDICTION

As a general rule, a state case may be removed to fed-
eral court only if federal jurisdiction is evident on the face
of the plaintiff’s well-pleaded complaint. See Caterpiliar
Inc. v. Williams, 482 U.S. 386, 392 (1987). This rule is
not satisfied with respect to the complaints herein. There
is no complete diversity of citizenship, and no federal
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issue is apparent in the complaints. Indeed, the complaints
explicitly disclaim reliance on federal law. Accordingly,
in order to be removable, the Ivy and Hartman cases must
fall within an exception to the “well-pleaded complaint”
rule. The district court asserted two such exceptions—
plaintiffs’ “artful pleading” of a federal question, and the
court’s residual authority under the All Writs Act to pre-
serve its jurisdiction. We address these in order.

Ordinarily, a plaintiff is master of his complaint and
may elect to proceed solely under state law even if federal
remedies are available. See Caterpillar, supra, 482 U.S.
at 392; The Fair v. Kohler Die & Specialty Co., 228 U.S.
22,25(1913). However, a complaint which appears to be
grounded solely in state law actually may be federal in
nature, and thus removable, if its true nature has been dis-
guised by the plaintiff’s artful pleading. See generally
14A Charles A. Wright et al., Federal Practice and Pro-
cedure § 3722, at 266-75 (2d ed. 1985). Because state and
federal laws have many overlapping or even identical
remedies and because generally we respect a plaintiff’s
choice between state and federal forums, this exception to
the well-pleaded complaint rule is necessarily a narrow
one.

The district court justified removal in the instant case
on the authority of Federated Dep’t Stores, Inc. v. Moitie,
452 U.5. 394, 397 n.2 (1981), as interpreted by Travelers
Indem. Co. v. Sarkisian, 794 F.2d 754, 760 (2d Cir.), cert.
denied, 479 U.S. 885 (1986). Under Sarkisian's inter-
pretation of Moitie, a state law claim is an artfully-
pleaded federal claim if (1) the plaintiff previously had
elected to proceed in federal court on a claim expressly
grounded on federal law and (2) the elements of the sub-
sequent state law claim are virtually identical to those of
the claim previously made. /d. However, the instant case
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was not removable under the Sarkisian test, because the
prior claim was not expressly grounded on federal law but
instead was a diversity claim based on general tort law.
The district court interpreted Sarkisian to require only
that “the elements of the [subsequent} claim . . . be ‘vir-
tually identical’ to those in the prior federal action,” stat-
ing that “there is no indication that the Court of Appeals
intended to . . . limit its reach” to those cases where the
prior federal court action was based on federal question
jurisdiction. 781 F. Supp. at 917, This was a misreading of
Sarkisian, which explicitly requires that the prior claim be
“expressly grounded on federal law.” 794 F.2d at 760; see
also Ultramar America Ltd. v. Dwelle, 900 F.2d 1412,
1414-17 (9th Cir. 1990).

Alternatively, the district court found authority for
removal in its power under the All Writs Act to issue
writs “necessary or appropriate” in aid of its jurisdiction.
28 U.S.C. § 1651, Here, the district court was on sounder
ground, A district court, in exceptional circumstances,
may use its All Writs authority to remove an otherwise
unremovable state court case in order to “effectuate and
prevent the frustration of orders it has previously issued
in its exercise of jurisdiction otherwise obtained.” United
States v. New York Tel. Co., 434 U.S. 159, 172 (1977).

If Agent Orange victims were allowed to maintain sep-
arate actions in state court, the deleterious effect on the
Agent Orange [ settlement mechanism would be sub-
stantial. The parties to the settlement implicitly recog-
nized this when they agreed that all future suits by class
members would be permanently barred. It is difficult to
conceive of any state court properly addressing a victim's
tort claim without first deciding the scope of the Agent
Orange I class action and settlement. The court best sit-
vated to make this determination is the court that
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approved the settlement and entered the judgment enforc-
ing it. Removal in the instant case was an appropriate use
of federal judicial power under 28 U.S5.C. § 1651. See
United States v. City of New York, 972 F.2d 464, 469 (2d
Cir. 1992); Yonkers Racing Corp. v. City of Yonkers, 858
E.2d 855, 863-64 (2d Cir. 1988), cert. denied, 489 U.S.
1077 (1989). In so holding, we are not unmindful of the
fact that the All Writs Act is not a jurisdictional blank
check which district courts may use whenever they deem
it advisable. “Although that Act empowers federal courts
to fashion extraordinary remedies when the need arises, it
does not authorize them to issue ad hoc writs whenever
compliance with statutory procedures appears inconve-
nient or less appropriate.” Pennsylvania Bureau of Cor-
rection v. United States Marshals Serv., 474 U.S. 34, 43
(1985). Given the “exceptional circumstances’ sur-
rounding the instant case, issuance was a proper exercise
of judicial discretion. The district court was not deter-
mining simply the preclusive effect of a prior final judg-
ment on claims or issues expected to be raised in
subsequent collateral proceedings; it was enforcing an
explicit, ongoing order against relitigation of matters it
already had decided, and guarding the integrity of its rul-
ings in complex multidistrict litigation over which it had
retained jurisdiction. ‘

Appellees contend that the instant case was removable
pursuant to 28 U.S.C. § 1442(a), which in pertinent part
allows removal of actions against “[a]lny officer of the
United States or any agency thereof, or person acting
under him, for any act under color of such office.”
Although appellees sought to amend their notice of
removal to assert this as an additional basis for removal,
the district court did not rule on their application to
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amend. Because our decision is supported on other
grounds, we too decline to reach this question.

Appellants’ additional arguments against the district
court’s assumption of jurisdiction are not persuasive,
They contend, for example, that removal in the instant
case violates the Anti-lnjunction Act, 28 U.S.C. § 2283,
which prohibits a federal court from “grant[ing} an
injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress, or where nec-
essary in aid of its jurisdiction, or to protect or effectuate
its judgments.” This contention is without merit. Assum-
ing without deciding that removal of a case from state
court to federal court is sufficiently akin to an injunction
to come within the Act’s ambit, the facts of the instant
case bring it squarely within the above-mentioned excep-
tions to the Act. First, the district court’s removal was
“necessary in aid of its jurisdiction.” Judge Weinstein has
continuing jurisdiction over the Agent Orange I class
action, not only to administer the settlement fund, see 818
F.2d at 184-86; 618 F. Supp. at 625, but also to ensure that
the Settlement Agreement as a whole is enforced accord-
ing to its terms. See Meetings & Expositions, Inc. v. Tandy
Corp., 490 F.2d 714, 717 (2d Cir. 1974). “In a class
action, the district court has a duty to class members to
see that any settlement it approves is completed, and not
merely to approve a promise . . .” In re Corrugated Con-
tainer Antitrust Litig., 752 F.2d 137, 14] (5th Cir.), cert.
denied, 473 U.S. 911 (1985). Second, removal was needed
“to protect or effectuate” the district court’s Agent Orange
{ judgment. This exception in the statute authorizes a fed-
eral court to proscribe state litigation of an issue that actu-
ally has been previously presented to and decided by the
federal court. See Chick Kam Choo v. Exxon Corp., 486
U.S. 140, 147 (1988). A review of the arguments, orders
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and judgment in Agent Orange I makes it crystal clear
that the court in fact did determine the central issue of
class membership raised here, i.e., that persons who had
yet to manifest injury were class members. See, e.g., Set-
tlement Agreement § 8, 597 F. Supp. at 865 (“The Class
specifically includes persons who have not yet manifested
injury.”).

Appellants contend that Younger v. Harris, 401 U.S. 37
(1971), and its progeny, particularly Pennzoil Co. v, Tex-
aco Inc., 481 U.S. 1 (1987), require that the district court
abstain from exercising jurisdiction in deference to the
Texas state courts. This argument stands the Younger doc-
trine on its head. Younger teaches us to recognize the
interest of the States in protecting the authority of their
judicial system so that their orders and judgments are not
rendered nugatory. Pennzoil, supra, 481 U.S. at 14 n.12
(quoting Juidice v. Vail, 430 U.S. 327, 336 n.12 (1977)).
The application of Younger, as advocated by appellants,
would threaten the authority of the federal judicial system
and potentially nullify the federal courts’ orders and judg-
ments. This result is not the sort of federal-state comity
envisioned in Younger and Pennzoil. See Town of Lock-
port v. Citizens for Community Action at the Local Level,
Inc., 430 U.S. 259, 264 n.8 (1977).

Appellants also assert that the district court did not
have personal jurisdiction over them. This argument is
frivolous. See 818 F.2d at 163. Likewise, there is no merit
in their argument that removal in these cases interferes
with their right to collaterally attack the Agent Orange i
judgment by denying them the forum of their choice.
Although appellants’ attack is founded on their constitu-
tional right to due process, nothing in the Constitution or
in our jurisprudence demands that class members have an
unchallengeable choice of forums in which to launch it.
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While the law as a general rule permits a plaintiff to
choose his forum, that freedom is nol absolute, as the
removal, venue and multidistrict litigation statutes and the
personal jurisdiction and forum non conveniens doctrines
all demonstrate. It is obvious, from what presently is
occurring herein, that the removal and multidistrict trans-
fer in the instant case have not impinged unduly upon
appellants’ right of collateral attack.

CLASS MEMBERSHIP

Having resolved the preliminary jurisdictional ques-
tions, we turn to the central question of appellants’ mem-
bership vel non in the Agent Orange I class. The answer
to this question lies in the meaning of the phrase “who
were injured while in or near Vietnam from exposure to
Agent Orange.” Appellants contend that persons are not
“injured” until medical symptoms become manifest.
Appellees argue in response that injury occurs when a
deleterious substance enlers a person’s body, even though
its adverse effects are not immediately apparent. In the
instant case, appellees’ definition is correct.

The words “injury” and “injured” appear to have
received the attention of courts and legislatures most
often where limitation periods for suit are involved. For
example, some authorities hold that the prescribed limi-
tation period begins to run when one’s personal physical
rights are invaded; others hold that the limitation period
does not begin to run until the hurt or damage resulting
from the invasion is discovered. Absent a specific statu-
tory mandate to the contrary, the definition of “injury”
and “injured” generally remains the same regardless of
which limitation period is applied; i.e., the limitation runs
either from the time the “injury” occurs or the time the
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damage resulting from the “injury” is discovered. In the
strict legal sense “‘[i]njury’ means a wrongful invasion of
legal rights, and is not concerned with the hurt or damagce
resulting from such invasion . . . .” 43A C.1.S. Injury al-
767; see also Restatement (Second) of Toris § 7.

In this respect, reference 1o the history of New York
State’s limitation period governing suils for personal
injuries is illuminating, The traditional rule in New York
is that the injury occurs and the limitation period begins
to run when there is a wronglul invasion of one’s personal
rights, not when the damage allegedly resulting from the
invasion is discovered. See Schmidt v. Merchants
Despatch Transp. Co., 270 N.Y. 287, 300 (1936); Thorn-
ton v. Roosevelt Ilosp., 47 N.Y.2d 780, 781 (1979)
(mem.).

Recognizing the possible adverse ellect this traditional
rule might have on veterans claiming injury from Agent
Orange, the New York Legislature, in 1981, decided that
such claims “should not be prohibited by the holding that
a cause of aclion accrues, and the statute of limitations
commences to run from the ‘date of injury.” ” See Leg-
islative Findings: Victims of Ierbicide Agents, Scction 1
ol L. 1981, c. 266, eff. Junc 16, 1981, reprinted in foot-
note to N.Y. Civ. Prac. L. & R. § 214-b (McKinncy 1990).
The Legislaturc therefore provided in section 214-b that
a veteran’s action to recover damages for “personal
injury” caused by contact with or cxposure o Agent
Orange “while scrving” in Indo-China between 1962 and
1975 may be commenced within two years from the dale
ol discovery of “such injury.” This enactment changed the
onset of the limitation period; it did not change the mean-
ing of the word “injury.”
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From the very outset of the litigation in Agent Orange
1, the plaintiffs adopted this meaning and urged it repeat-
edly upon the district court. The initial class action com-
plaint alleged that the action was brought on behalf of,
among others, “those individual veterans manifesting no
symptoms of illness and disease at present, but at risk of
genetic and somatic damage.” In response to the defen-
dants’ motion to dismiss the “at risk” claims, plaintiffs
argued in both the district court and this court:

The “injury” in the Agent Orange cases has already
occurred. The plaintiffs “at risk™ have already been
exposed to the toxic substance.

* Kk %k

The at risk argument of the Defendant war contrac-
tors obscures the fact that every individual Plaintiff
has been injured in fact . . . We have asked the
Court to recognize that there is injury, in fact.

* ko

Judge, at the risk of delivering a short lecture on the
medicine in this case, theexposure to the toxicant
produced a physiological event, an injury within the
meaning of the word “injury” in the technical law of
torts.

The district court was fully aware of the New York
Legislature’s use of the term “personal injury” in section
214-b and its legislative preamble. See 597 F. Supp. at
810-11. In response to plaintiffs’ urging, it adopted and
approved similar usage in the Settlement Agreement and
the judgment that incorporated it. See id. at 879, 870.
There thus can be no question concerning the district
court’s intent or that of the parties to the Settlement
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Agreement. “At risk” veterans, i.e., victims with no vis-
ible symptoms, were included in the plaintiff class.

In our prior opinion affirming the class settiement, 818
F.2d 145, we recognized the propriety of this inclusion,
because the military contractor defense was common to
all of the plaintiffs’ cases and, if successfully interposed,
“would have precluded recovery by all plaintiffs, irre-
spective of the strengths, weaknesses, or idiosyncracies of
their claims.” Id. at 167. Appellants’ arguments against
class membership are no stronger now than they were
when made in 1987,

Appellants’ contention that they could not have been
within the Agent Orange I class at the time of settlement
because they did not have an “injury in fact,” suggests a
different meaning of that term than has been enunciated in
numerous cases involving liability insurance coverage for
injuries such as those sustained by appellants. Although
the issue in the insurance cases is liability rather than
jurisdiction, the controversy over the meaning of the term
“injury in fact” is subject to judicial resolution in much
the same manner as it is in the instant case. Thus, in
American [lome Prods. Corp. v. Liberty Mutual Ins. Co.,
748 E.2d 760 (2d Cir. 1984), we said that “[sjome types of
injury to the body occur prior to the appearance of any
symptoms; thus, the manifestation of the injury may well
occur after the injury itself.” Id. at 764. We rejected the
argument appellants now make that “injury in fact” means
injury that is manifest, diagnosable or compensable. Id. at
764-65. See also Aetna Casualty & Surety Co. v. Abbott
Laboratories, Inc., 636 F, Supp. 546, 548-49 (D. Conn.
1986).

In Uniroyal, Inc. v. lfome Ins. Co., 707 F. Supp. 1368
(E.D.N.Y. 1988), the issue before the court was whether
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Uniroyal was entitled to reimbursement from Home for
Uniroyal’s contribution to the Agent Orange I settlement.
Apropos of the issue now before us, Judge Weinstein
wrote:

In this case there can be no doubt when the injury
must be deemed to have taken place. The parties stip-
ulated that any injury from exposure to Agent Orange
took place “at or shortly after a serviceman’s expo-
sure to Agent Orange spraying.”

The force of the Olson Affidavit and the stipula-
tion is to determine, for the purposes of this insur-
ance litigation, that injury in fact took place within a
week or so of spraying.

Id. at 1389. Although this decision is not binding in the
instant case, its conclusion that plaintiffs sustained an
“injury in fact” is eminently correct. See Duke Power Co.
v. Carolina Environmental Study Group, Inc., 438 U.S.
59,74 (1978).

Appellants’ argument that they could not have been
members of the Agent Orange I class because their claims
did not satisfy the $10,000 amount-in-controversy
requirement of 28 U.S.C. § 1332 as it then existed, was
rejected by this court on the original Agent Orange [
appeal, 818 F.2d at 163. We there said, quoting St. Paul
Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 288-89
(1938):

[Ulnless the law gives a different rule, the sum

claimed by the plaintiff controls if the claim is appar- -

ently made in good faith. It must appear to a legal
certainty that the claim is really for less than the
jurisdictional amount to justify dismissal.
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We followed the same reasoning in In re Joint E. and S.
Dist. Asbestos Litig., 982 F.2d 721, 734 (2d Cir. 1992),
despite the fact that the amount-in-controversy require-
ment had been raised by then to $50,000. Further repeti-
tion of this rule is unnecessary. We are satisfied that
appellants’ Agent Orange I claims, made in good faith,
satisfied the monetary jurisdiction requirements.

Appellants next contend that they are not bound by the
Agent Orange I class action and settlement because the
court did not have personal jurisdiction over them. We
rejected this argument on the appeal in Agent Orange 4,
818 F.2d at 163. We there quoted the Judicial Panel on
Multidistrict Litigation to the effect that transfers under
28 U.S.C. § 1407, the multidistrict litigation statute, “are
simply not encumbered by considerations of in personam
jurisdiction and venue” and that the transferee judge has
all the pretrial jurisdiction the transferor judge would
have had if the transfer had not occurred. We then pro-
ceeded in that opinion to discuss the adequacy of notice of
the class action and proposed settlement, id. at 167-70,
and held that the notices were adequate. Qur view has not
changed.

Appellants contend, as did appellants in Agent Orange
I, that all class members did not receive adequate notice
of their membership in the Agent Orange I action and the
opportunity to exclude themselves therefrom. This, appel-
lants allege, was a due process violation under the stan-
dards of Phillips Petroleum Co. v. Shutts, 472 U.S. 797
(1985). Appellants misapprehend the reach of Shutts. The
Court’s decision in that case “is limited to those class
actions which seek to bind known plaintiffs concerning
claims wholly or predominantly for money judgments,”
and “intimate{s] no view concerning other types of class
actions.” /d. at 811 n.3. As such, “Shutts does not apply
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directly to classes of unknown plaintiffs.” See | Newberg
on Class Actions § 1,23, at 1-54 (3d ed. 1992). We dis-
tinguished Shutts in Agent Orange 1, pointing out that
here “there was no easily accessible list of veterans, as
there must have been of royalty holders in [Shuts).” 818
F.2d at 169.

We again decline to extend the Shutts holding into sit-
uations such as this. “Due process, the courts have often
declared, ‘is a flexible concept,’ intended to ensure ‘fun-
damental fairness.” " In re A.l. Robins Co., 880 F.2d 709,
745 (4th Cir.) (quoting Walters v. National Ass’n of Radi-
ation Survivors, 473 U.S. 305, 320 (1985) and Matthews
v. Eldridge, 424 U.S. 319, 334 (1976)), cert. denied, 493
U.S. 959 (1989). What process is due in a given instance
requires the balancing of a variety of interests. In some
cases, “the marginal gains from affording an additional
procedural safeguard . . . may be outweighed by the soci-
etal cost of providing such a safeguard.” Walters, supra,
473 U.S. at 320-21,

In the instant case, society’s interest in the efficient and
fair resolution of large-scale litigation outweighs the gains
from individual notice and opt-out rights, whose benefits
here are conjectural at best. As appellants correctly note,
providing individual notice and opt-out rights to persons
who are unaware of an injury would probably do little
good. Their rights are better served, we think, by requir-
ing that “fair and just recovery procedures be| ] made
available to these claimants,” 1 Newberg, supra, § 1.23,
at 1-56, and by ensuring that they receive vigorous and
faithful vicarious representation.

It is axiomatic that a class action binds absent members
only so long as they were adequately represented therein.
See generally Hansberry v. Lee, 311 U.S. 32, 41 (1940).
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Our decision in Eisen v. Carlisle & Jacquelin, 391 F.2d
555 (2d Cir. 1968), describes the requisites of adequat‘e
representation as follows:

[A]n essential concomitant of adequate representa-
tion is that the party’s attorney be qualified, experi-
enced and generally able to conduct the proposed
litigation. Additionally, it is necessary to eliminate so -
far as possible the likelihood that the litigants are
involved in a collusive suit or that plaintiff has inter-
ests antagonistic to those of the remainder of the
class.

Id. at 562. Appellants do not challenge the qualifications
of the Agent Orange I class counsel. Moreover, their con-
flict-of-interest claims are unpersuasive. Although, as the
district court noted, “{o]ne can imagine many genuine
conflicts of interest” in a situation such as this, the court
concluded that any potential conflicts that might have
infected Agent Orange I never materialized:

In many cases the conflict between the interests of
present and future claimants is more imagined than
real. In the instant case, for example, the injustice
wrought upon the plaintiffs is nonexistent. These
plaintiffs, like all class members who suffer death or
disability before the end of 1994, are eligible for
compensation from the Agent Orange Payment Fund.
The relevant latency periods and the age of the vet-
erans ensure that almost all valid claims will be
revealed before that time.

781 E. Supp. at 919.

We agree with the district court that designation of a
subclass of future claimants and appointment of a
guardian to represent their interests was unnecessary
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“because of the way [the settlement] was structured to
cover future claimants.” fd. As Judge Weinstein noted in
one of the fairness hearings that he conducted:

to appoint another attorney to represent that sub-
group would just, in my opinion, increase the amount
of legal fees, which is what all of us want to keep to
4 bare minimum. There are lots of arguments and
classes and sub-classes, but if we appoint attorneys
and guardians ad litem for everybody who might
have . . . somewhat of a conflict of interest, there is
hardly going to be any money left for the veteran,

Appellants’ blanket allegation that the Agent Orange I
settlement was collusive is patently frivolous. When
appellants’ counsel was pressed at oral argument to indi-
cate some factual support for the allegation, he was
unable 1o do so. Indeed, when one reads contemporaneous
accounts of the settlement negotiations, which we
described as having been “dramatically arrived at just
before dawn on the day of trial after sleepless hours of
bargaining,” 818 F.2d at 166, it is impossible (o envision
any collusion between plaintiffs and defendants. By ail
accounts, the negotiations were arm’s-length and adver-
sarial, even fierce. See generally Peter H. Schuck, Agent
Orange on Trial 143-67 (1986); Francis J. Flaherty &
David Lauter, “Inside Agent Orange: The 11th-Hour Talks
that Almost Failed,” Nat'l L..J., May 21, 1984, at 1; Ralph
Blumenthal, “How Judge Helped Shape Agent Orange
Pact,” N.Y. Times, May 11, 1984, § A, at 1.

Appellants mistakenly attempt to create an inference of
impropriety out of our characterization of the $180 mil-
lion settlement as “essentially a settlement at nuisance
value.” 818 F.2d at 171, Assuming the correctness of our
characterization, it is in no way indicative of any
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improper collaboration between class representatives and
the chemical company defendants. 1t was instead a reflec-
tion of the “formidable hurdles” plaintiffs faced. As we
went on to conclude, plaintiffs’ counsel **had good reason
to view this case as having only nuisance value.” Id.

Indeed, we note that, despite some intervening changes
in the law, serious obstacles to recovery remain. Thus,
although the scope of the government contract defense has
been somewhat limited by the Supreme Court’s decision
in Boyle v. United Technologies Corp., 487 U.S. 500, 512
(1988), under proper circumstances the defense is still
available to government contractors. See Lewis v. Babcock
Indus., Inc., 985 F.2d 83 (2d Cir. 1993), Stout v. Borg-
Warner Corp., 933 F.2d 331 (5th Cir.), cert. denied, 112
S. Ct. 584 (1991); Maguire v. [lughes Aircraft Corp., 912
F.2d 67 (3d Cir. 1990). There is more than a mere possi-
bility that such circumstances exist in the instant case. It
is clear from the chemical companies’ coutracts with the
Government that the Government specified Apgent
Orange’s ingredients in great detail. There also is docu-
mentary evidence tending to show that the Government
strictly prescribed the markings on Agent Orange barrels,
and prohibited all extraneous label information, including
warnings. Finally, there is evidence that the Government’s
knowledge of the hazards of Agent Orange and dioxin
was at least as great as that of the chemical companies,
making it unlikely that there were “dangers . . . that were
known to the supplier but not to the United States,” of
which the suppliers should have warned. Boyle, supra,
487 U.S. at 512, In sum, although the availability of the
government contract defense might not be a foregone con-
clusion, there is a reasonable probability that it would
apply, barring any recovery by the plaintiffs.
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In addition, despite continuing research, the crucial
issue of “general causation,” i.e., whether any injuries are
attributable to Agent Orange, remains unsettled. As one
1992 commentator noted, reviewing the scientific litera-
ture: “To date, there has been no conclusive evidence that
exposure to Agent Orange is carcinogenic, mutagenic or
teratogenic in humans. Furthermore, no deaths attribu-
table solely to exposure to Agent Orange and its dioxin
contaminant have been reported.” 13B Arthur L. Frank,
Courtroom Medicine: Cancer, § 25A.00, at 25A-4 (1992).

Indeed, it remains as difficult as ever to prove indi-
vidual levels of exposure to Agent Orange. For instance,
a 1990 study conducted under the auspices of the Envi-
ronmental Protection Agency and the Veterans Adminis-
tration compared Vietnam veterans to veterans not serving
in Vietnam and civilian men, all of like age, and con-
cluded that:

with or without adjustment for several demographic
variables, the mean level of [dioxin] in the adipose
tissue of the 36 Vietnam veterans was not signifi-
cantly different from that of the 79 non-Vietnam vet-
erans or the 80 civilian men. . . . Furthermore, the
results showed no association between [dioxin] lev-
els and any estimate of Agent Orange exposure
opportunity based on military records. . . . The
study results suggest that heavy exposure to [dioxin]
for most Vietnam veterans was unlikely and that
available military unit records used in the study were
inadequate in assessing exposure to Agent Orange for
those Vietnam veterans.

Han K. Kang er al., Dioxins and Dibenzofurans in Adi-
pose Tissue of U.S. Vietnam Veterans and Controls, at x
(1990).
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Even if appellants were to surmount the military con-
tractor defense, provide satisfactory epidemiological evi-
dence on the issue of general causation, and demonstrate
with sufficient accuracy their levels of personal exposure
to Agent Orange, they still would face the difficult task of
demonstrating individual causation, i.e., that Agent
Orange exposure caused the particular ilinesses upon
which they base their claims. Unlike asbestos, dioxin has
not been recognized as the source of a distinctive medical
illness.

The lesson to be drawn from this discussion is that the
fundamental fairness of the Agent OQrange I settlement
remains unshaken. Notwithstanding the legal and scien-
tific developments of the past nine years, the chances of
recovery are nearly as speculative today as they were at
the time of settlement. Appellants’ challenges to the ade-
quacy of their representation therefore must be rejected.

In so holding, we do not denigrate the importlance of
qualified and faithful class representation. The quality and
fidelity of counsel are of paramount importance in class
actions such as the instant one which involve unknown
claimants. Indeed, we ordinarily would anticipate the
appointment of a guardian to represent the interests of
absent claimants, particularly those with guestionable
injuries. In the instant case, however, we are not writing
on a clean slate. The unique circumstances surrounding
Agent Orange —in particular, the even-handed treatment
of both identified and untdentified legitimate claimants in
the Agent Orange I settlement and the dim prospects of
success both then and now—rendered additional protec-
tions unnecessary. The representation in Agent Orange |
was more than adequate to protect appellants’ interests.
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Once all of the {oregoing issucs are resolved in favor ol
appelices, resolution of the casc is relatively straight-
forward. Both the Scttlement Agreement, and the district
court’s judgment dismissing the casces, cxplicitly and per-
mancntly barred futurc actions by class members against
the delendants:

All complaints in this class action, and all claims
ol cach and every plaintiff and member ol the Rule
23(b)(3) class, arc hereby dismissed on the merils,
with prejudice . .

Each and c¢very plaintilf and member of the Rule
23(b)(3} class is hereby forever barred from insti-
luting or maintaining any action against any ol the
delendants . . . arising oul ol or relaling (o, or in the
fulure arising out of or relating to, the subject matter
of any of the complaints in this class action,

618 F. Supp. at 624.

Dcelendants . . . are nol, and in the future shall not
be, subject 1o liability or expensc of any kind to any
member of the Class in respect of any claim arising
out of the subject matter ol the Complaint, . . .
Claims against the Fund shall be the exclusive rem-
cdy of all Class members against the delendants . . .
and all members of the Class are [orever barred from
instituling or maintaining any action against any ol
the defendants . . . arising oul of or relating o, or in
the fulure arising oul of or relating to, the subject
matter of the Complaint.

Scttlement Agreement 9.5, 597 F, Supp. al 864, Becausc
appcllants are properly within the Agent Orange I class,
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these provisions are binding on them, and their suils were
properly dismissed. The Agent Orange I settlement mech-
anism constitutes appellants’ sole source of relief.

We are not persuaded by appellants’ argument that the
$10 million indemnity provision for state law judgments
evidences a different intent. When the Settlement Agree-
ment is read in its entirety, it is apparent that the indem-
nity provision was intended to protect the defendants
against claims by those plaintiffs who opted out of the
class and could sue separately in state court.

Appellants’ final argument, raised for the first time
alter the court’s initial decision below, is that Judge Wein-
stein should have disqualified himself for conflict of
interest or appearance of partiality. Appellants contend
that Judge Weinstein is a “fiduciary” of AOCAP, and thus
has a conflict of interest requiring disqualification under
28 U.S.C. § 455(b)(4). In relevant part, section 455(b)(4)
requires a judge to disqualify himself if “|h]e knows that
he, individually or as a fiduciary, . . . has a financial
interest in the subject matter in controversy or in a party
to the proceeding, or any other interest that could be sub-
stantially affected by the outcome of the proceeding.” The
statute defines “fiduciary” as including “such relation-

ships as executor, administrator, trustee, and guardian,”
28 U.S.C. § 455(d)(3).

As principal support for their claim, appellants rely on
Liljeberg v. lealth Services Acquisition Corp., 486 U.S.
847 (1988). In Liljeberg, the court held that disqualifi-
cation was required because the trial judge was trustee of
a college that stood to reap significant financial gains
depending upon the outcome of the lawsuit. Appellants
read Liljeberg too broadly. Although there are superficial
similarities between Liljeberg and the instant case, there
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is one crucial difference. The fiduciary duty of the judge
in Liljeberg was owed to a non-litigating entity, while
Judge Weinstein’s duty was part of his judicial obligation
to litigating class members. A judge in a class action is
obligated to protect the interests of absent class members.
See Grant v. Bethlehem Steel Corp., 823 F.2d 20, 23 (2d
Cir. 1987). Moreover, we specifically instructed Judge
Weinstein to retain direct oversight of the Class Assis-
tance Program fund. See 818 F.2d at 185-86. His legally-
imposed duties qua judge with regard to the settlement
funds are not a “fiduciary” obligation within the meaning
of section 455(b)(4), and do not mandate disqualification
from cases which may invoive the fund. See Commis-
sioner v. Brown, 380 U .S. 563, 571 (1965) (“[T]he courts,
in interpreting a statute, have some ‘scope for adopting a
restricted . . . meaning of its words where acceptance of
[a literal] meaning would lead to absurd results . . . .’ »
(quoting Helvering v. Hammel, 311 U.S. 504, 510 (1941)).

In addition to basing their argument on section
455(b)(4), appellants allege that Judge Weinstein’s “fidu-
ciary” obligation violates section 455(a), which requires
disqualification whenever a judge’s “impartiality might
reasonably be questioned.” This argument likewise lacks
merit. Whether a judge has an appearance of partiality is
determined from the viewpoint of a reasonable observer
with knowledge of all surrounding circumstances. Lilje-
berg, supra, 486 U.S. at 860-61. In the instant case, a rea-
sonable observer would not question the district court’s
impartiality. In managing AOCAP, Judge Weinstein is
merely carrying out the supervisory duties assigned to
him by the law of class actions in general, and by the
orders of this court in particular.

Alternatively, appellants argue that Judge Weinstein has
manifested an appearance of partiality mandating his dis-
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qualification under 28 U.S.C. § 455(a) based on his con-
duct in other cases. In essence, appellants accuse J.udg':
Weinstein of possessing some traits. of megal‘omz?nu?,‘of
having a “systemic interest in retaining excessive judicial
powers over mass tort cases,” Br. at.49, in ord.er .to eifect
a “systematic denial of rights to toxic tort plaintiffs,” Br.
at 58, to “circumvent” various legal obstacles, Br. at 61,
and to ensure that “other defendants . . . make settle-
ments by which enormous sums will be tumed‘ove‘r’ to the
custody of the court for discretionary allocation,” Br. at
57. These allegations, verging on the slam?er(')us, are
patently ridiculous and an affront to both the district court
and this court. Appellants overlook the fact .th’at we
affirmed in all significant respects Judge Wenrvl’ste':m s pur-
ported use of “excessive judicial powers” in Agent
Orange I. Moreover, we recently coTnmende':d Judge
Weinstein for his “innovations” a.n.d "l.nnovalnve malilc—
agerial skills” in such large-scale litigation. Inre Brloozci
lyn Navy Yard Asbestos Litig., 971 F.2d 831, 836 n.1 (

Cir. 1992).

Even if appellants’ section 455 ar.gume.nts had some
indicia of merit, they were not raised. ina tlme.ly fashEn.
“It is well-settled that a party must raise its c.lalm of a ;?
trict court’s disqualification at the earliest possit e
moment after obtaining knowledge of fac':ts demonstrallr:tg
the basis for such a claim.” Apple v. Jewish Ilosp. & Me1 -
ical Ctr., 829 F.2d 326, 333 (2d Cir. !987). Apparﬁntt);
recognizing the problem created by lhel'l' E!elay, ap;r)e aar;i-
contend on appeal that Judge Weinstein s lack'o‘ qu :
fications were hidden until revealed by his decxslor‘k]r;?n_
being appealed. That argument is riclliculous. Judgzrwl ]
stein’s highly-visible role in managing t'he Agent ufrt
I settlement and his active participation in o-ther m;ss or
actions have been disclosed and discussed time and ag
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in the media and in publicly-available documents and can-
not have come as a surprise to appellants. See, e.g.,
Arnold H. Lubasch, “Jack Weinstein: Creative U.S. Judge
Who Disdains Robe and High Bench,” N.Y. Times, May
28, 1991, at B5; Francis J. Flaherty & David Lauter,
“Judge’s Novel Rulings Spurred Settlement,” Nat'l L.].,
May 21, 1984, at 41; Ralph Blumenthal, “How Judge
llelped Shape Agent Orange Pact,” N.Y. Times, May 11,
1984, at Al.

In conclusion we summarize our holdings as follows:
(1) the removal and transfer of these cases from Texas
state court to the United States District Court for the East-
ern District of New York was a proper exercise of federal
judicial power under the All Writs Act, 28 U.S.C. § 1651,
and the multidistrict litigation statute, 28 U.§.C. § 1407;
(2) appellants are properly within the class certified in
Agent Orange I; (3) as members of the Agent Orange 1
class, appellants are barred by the Agent Orange I judg-
ment from instituting and maintaining the instant litiga-
tion, and the district court properly dismissed their
claims; (4) Judge Weinstein’s disqualification is not
required.

The judgment of the district court is affirmed, and costs
are awarded to appellees.
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