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Australia.

(A)

(B)

The following is the rosponse to questions put
by staff of the U.S. Senatc Veterans' Affairs Committece
about Victnam veterans' compensation arrangements in

Have Australian authoritics developed a list
of ailments on the basis of which an
automatic presumption is made that the
ailments are scrvice-rclated (assuming

all other conditions of cligibility for
compensation arc met}?

The Australian Repatriation legislation does
not provide for automatic acceptance of

any condition for pension purposcs. Each
claim is cxamined on its merits by a
Repatriation Board (an independent
dctermining authority), which must grant
the claim unless it is satisfied beyond
reasonablc doubt that the disability

is not service-rclated. Thce determining
authorities arc required to asscss the
evidence (including medical evidence as to
the nature and extent of disability and the
possibility of its having rcsulted from

a claimant's scrvice).

Appeals againgt a Rcpatriation Board
determination can be made to the Repatriation
Commission. If the decision is still adversc,
there is a further right of application for
review to the Repatriation Review Tribunal.
In certain circumstances there is a right of
reference to the Administrative Appeals
Tribunal and, on a point of law, to the
Federal Court and, ultimatcly, to the Iigh
Court of Australia. Copics of the latest
Annual Reports of the Repatriation Commission
and of the Repatriation Review Tribunal arce
enclosed and they provide further information
on currcnt activities.

Has a compensation schedule been developed in
respect of such ailments? Could this schedule
be made available to the Scnatc Committce?

No. The rate of compensation {i.c. disability
pension) in occepted cascs depends upon the
cxtent of incapacity, irrcspective of the
naturc of thc ailment. When a claim has

been accepted as scrvice-related, the coxtent
of incapacity is assesscd by the determining
Board (scc A above) and a pension granted in
accordance with the rate prescribed for the
asscssed extent of incapacity.
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The Committee staff were also sceking information
about the Nancy law casc. A copy of the judgment of the
High Court of Australia in that casc is at Attachment A.
References to it are made in the encloged Annual Reports
of the Repatriation Commission (page 10) and Repatriation
Review Tribunal (page 4}. Since the Nancy Law decision
there has been an increasc in the acceptance rate of claims
by Repatriation Boards and of appeals by the Repatriation
Commission and thc Repatriation Review Tribunal. These
are shown graphically at Attachment B. Somc further
information relevant to the conscquencces of the Nancy Law
decision is contained in an answoer to a recent Parliamentary
Question, a copy of which is at Attachment C.



ATTACHMENT A

HIGH COURT OF AUSTRALIA

GIBBS CJ,
STEPIIEN, MASON, MURPHIY and AICKIN 5,

-t

.

REPATRIATION COMMISSION APPELLANT
AND
NANCY LAWY ‘ * RESPONDENT
ORDER

Objection (o compeieney overrided,
Appeal dismissed with costs,

16 October, 1981

Salicitor for the Appellat: 8. O Donevan, Crown Solicitor for the Commonwealth
Solicitors for the Respondent: Muir, Nicholson, Williams & Co. (Perth)



; R ve had the sdvantage o) readimg the reassons for iudgmen
GIBBS ) 1 had fvant. I readmg ) for judg L
prepatad by ey brother Ajckm. 1 ogree with them, and eould not usefully add
anyiliiuy b theni.

An objection to the conpetcney ol the appeal was fodgad by the respon-
dend ot was rightiv abaadaned, singe the value of tie respoadent®s enfitlenient
to u pension, wihideh 8 in issue, exeeeds 8200060, Fwould sccordingly overrule
tite obiection to competency, bat would disanis, the appeal.
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STEPHEN ). 1 woula disiniss this appeal Tor (he reasans stated by Ajckin J.
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MASON ). T would dismiss the appeal for the reasons given by Aickin 1.
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MURPHY 1. The Repatriation Act 1920 (as amended) requires that a claim or
application be granted by the Repatriation Commission or an appeal allowed
by the Repatriation Review Tribunal unless the Commission or Tribunal is
satisfivd beyond reasonable doubt that there are msu(Ticient grounds to grant
the claim or application or allow the appeal {ss.47(2), 107VUH(2)(@)). Thus the
Commission and Tribunal are bound to grant claims ¢ven if they are satisfied
there are probably insufficient grounds, unless they are so satisficd beyond
reasonable doubt, The Act thus effectively imposes on the Commiission an
onus of disproof, or prool of a negative, beyond reasonable doubt,

In ancient and modern civilisations the treaiment of former soldiers and
sailors has been an imporant social issue. Historically 1he tendency has been
to discard them and jgnore the physical, social or cconomic damage to them
by military scrvice. The Australian solutiop to the problem of ensuring that
the costs of war-related losses were borne by society rather than fall on the
injured persons or their dependands was the adoption (along with other measures)
of the “onus of proof” section in war vererans legislation whicli requires the
Commonwealth or its agency to disprove a claim rather than to . require the
claimant to prove it. It has been obvious that this vemedijal scetion would
result and has resulted in many cliims being ailowed which in truth were not
well-founded, This was the price of ensusing that no valid claim was rejected
beeause of insulficiency of proot.

The present legislation establishes the standard of proof by the Conunons
wealth or its agent as proot beyond reasonable doubt. In criminal ldw the onus
of proof beyond reasonable doubt has often been justificd on the basis that
it is better that many euilty escape than that onc innocent be convicted.
Section 107VH of the Act (whicl applies to appeals) and .47 (which applics to
all claitus, applications or appeals) reflect the view that it is better that some
invalid claims be allowed than that valid ones he rejected.

The provision for onus of disproof creates certain problems dmlogous to
ones which have arisen in criminal Jaw and in income tax law (see Gautel v, The
Commtissioner of Taxation of the Commonwealth of Australle (1975) 135
C.L.R. 81; Macmine Pty Lid v, Commissioner of Tavation (Cth} (19‘:'9)"53
A.LLR. 362; McCormack v. Commissioner of Taxation (Cth) (1979) 53
A.LJR. 436). It is an crror to require that where the onus of disproof lics on
one party, the other party must first establish something in the nature of 4
prima facic case on the issue (uniess this is requited by statute a8 in the carlier
Australian Soldiers Repatriation Act s45W). In the income tax law that error
(in Gauct’s case) was corrected in Maciine and MeCormack.,  However it
peisists in the criminal cases, for example in the area of provocation, (see Lee
Chun-Cluen v, The Queent (1903) AC. 220, 233; Du Costa v. The Queen
(1968) 118 C.L.R. 186; Reg. v. Callope (1965) Qd. R. 456). The Cammission
and Tribunal seem to have made a similay crror in this case. Also the Tribunal
seems wrongly to have considered its dify was to determine whether it was

- 1
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open to the Commission to decide as it did. rather than to form its own opinion
on the matter. Mr Justice Toohey in the Federal Court was correct in holding
that the decision of the Tribunal was erroircous in law,

The Repatriaion Ace 1920 (as amended) s. 107VZZ]1(4) provides:

*“The Federal Court of Australia shall hear and determine the appeal and
may ake such order us it thinks appropriate by reason of its decision.”

Mr Justice Toohey was theretore entiticd 1o substitute his own decision for
that of the Tribunal. On the facts, the onus being on the Cominission, a
conclusion in favour of the claimant was amply justitied. It is unnecessary to
consider whether the cluimant was entitled under s. 101(1)(a). It is enough to
decide that she should succeed under s, 101(1)Xb), that is on the ground that
the deceased’s death has arisen out of or is attribuiable to his war gervice,

Although the claimant did not have to adduce proof, there was formidable
support for her case. The evidence, together with common expericnce, was
cnough to establish that tobacco is a drug of addiction, and that once addicted
it is extremely difficult to pe cured, cf.pocia]ly in a society.in which trafficking
" in this drug is legal and addiction is reinforced by extensive advertising and
other promotion.  Theie was strong evidence o prave the deceased’s oripinal
addiction on war service and his continued addiction and heavy smokm" for
many years afterwards. The expert evidence by an eminent meglical authonty,
Sir Edward Dunfop, ully supported the aftribution ot the dJeath from lung
cancer to his war service.  Mr Justice Toohey s judgment lor the applicant and
its arfirmation by the Fuil Federal Court was correct,

The role of the Comunission and of the Tribunal should not be misunder-
stood.  Their function was to decide a question of luct or of mixed fact and
law.  They were not, on the evidence, bound in law to find for the claimant,
Lven where experts differ, as here, it is open to the Tribunal to be satisficd
beyond reasonable doubg thql there were insuflicient grotnds., A contlict of
testimony {expert or Olhanl‘uL) does not requite that the claim be uphcld
Ganymore than i a criminal tpial it would require an acqnittal) ajthough offen
it would lhave that resuit.  Nevertheless, it is pot enough that the Tribunal
prefer the evidence (including opinion evidence) which tends to disprove
the claim.  Even if it rejects the evidenee in (avour of the claim, the claimant is
entitled to suceeed unless the Tribunal is satisficd beyond regsonable doubt
that there are insnflicient grounds for the claim. In the light of Sir Bdward
Dunlop’s opinion [ ind the Tribunal decision astonishing, but in law, because
there was evidence which if accepted disproved the claim, the Tribunal was
entitled to be satssficd beyond reasonable doubl that there were insufficient
gromds, and, were it nog for its errors of law. it is difficult to scc how the
decision could be disturbed. For this reason it should he stressed that the duty
ol the Repatriation Commuission and the Repatriation Review Tribunal is to
impltement the onus of proof section not to frustrate it,

The respondent’s objection to competency of the appeal should bc ovcrrllled
and the Connnission’s appeal should be dismissed, .
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AICKIN J,  This is an appeal from a decision of the Full Court of (he Federal
Court of Austrulia (Bowen CJ., Brennan and Lockhart J1.) in which un appeal
by the Repatriation Commission from a decision of Tooliey J. al [irst instance
was dismissed. The history of this litigation is long and coniplicated and during
its progress through various Repatriation tribunals the legislation has undergone
some changes. It is neeessary to set out the material facts and the nature of
the legislation as it stood from time to time,

James Law, who was the husband of the respondent, died on {5 Septembey
1976. Ilis deatir certificate stated that he was then aged 67 years and that the
catse of death was carcinoma of the lung (9 months) with myocirdiai infarction
(3 years) as a contributory cause. On 15 Qctober 1976 the respondent (his
widow} lodged a claim for a pension under the Repatriation Act 1920 (Cth), as
amended, (*the Act™).

James Law had enlisted in the Austrglian Military Forces in June 1940, He
served first in the Middle East and later in Java, where hic became a prisoner of
war of the Japanese in March 1942, e was recovered from the Japancse
’in Thailand in August 19435 and in March 1946 he was discharged.

During the period in which he was a prisoner of war he underwent severe
hardship and suffered from enteritis, bacterial dysentery, malaria, otitis externa,
beriberi and hookworm., When discharged from the Forces he wasin g wretched
physical condition and remained in poor health for the rest of his life. During
the period from his discharge in 1946 until October 1971 it was accepted for
the purposes of the Act that the following were due to war service, namely,
fibrositis of the back, dysentety, worm infestation, sigmoid diverticulitis with
colectomy, perceptive deafuess, bilateral nerve deafness and linpitus and
sarcoidosis of liver and spleen. None of those diseases could be pegarded
as a direct cause of his deatls. '

When he joined the Army he had not smoked cigarcties but by the time he
wis repatriated to Australia from a prisoner of war camp he had begun to
smoke heavily,  After his discharge he smoked 20 cigarcttes a day Lln[!l 1973
when e had a heart attack after which he reduced hig smoking to smﬁc cx;cnf.

The respondent’s cluim for a pension was based on the view that her
husband’s smoking was due to war service and that such smoking had consed
the carcinoma which led to his death. The respondent’s claim was rejeeted by a
Repatriation Board on |l Junvary 1977 on the ground that her husband’s
death was not related to his war service and notl within s.101. The materigl
parts of s.101 at the relevant time were as follows: '



“(1) Upon the incapacity ot death —

(a) of any menber of the Forees who was employed on active
service, whose incapacity or death has resulted from any occurrence
tiat happened daring the perod froim the date of his enlist-
ment to the Jale of the teunination of his service in respect of
that culistment; ot

(b)Y of any member of the Forces whore incapacity or death has
arisenr out of or is atteibutable to his war scrvice,

the Commonwealth shall, subject to this Act, be liable to pay 1o e
member, or his dependants, or both, as the case may be, peusions in
aceordance with Division 1:

LR Y i
“(1A) For the purposes of paragraph (b) of sub-section {1} but without
affecting the gencrality thereof, the incapacity or death of 8 member shall
be deemed (0 have arisen out of his war serviceif it ., . was, in the opinion
p of the Commission, due to an accident that ocourred vr-to a discase
or an infection that was contracted, and that would not hgve oceurred or
been contracted but for bis being on war service or but for changes in
his enviromnent consequent upon his being on witr service,”

[t was not disputed that the deceased was a “member of the Fporees who was
employed on active serviee” within the meaning of s.1¢1,  The respondent
appealed 1o the Repatriation Commission under §,28 but that appeal was
disallowed on 19 April 1977, On 2 February 1978 the respondent lodged an
appeal to the War Pensions Entitlement Appeal Tribunal under 5.64 and provided
additional material which had not been before the Board or the Comimission.
It consisted of a report dated 16 January 1978 of Sir Edward Dunlap, a con-
sultant to the Peter McCallum Cancer Institute in Melbourne, fogether with an
extract from a report in “Cancer Forum™ ol 1976 and letters from 4 persons
concerning her husband’s smoking. The Entitlement Tribunal ¢opsidered the
new evidence and then referred it back to the Commission for reconsideration
purstant to s.04(4). Between the date on which the Commission hagl disallowed
her first appeal and the institution of the appeal to the Entitlement Appeal
Tribunal on 2 February 1978 the Act had been amended by Act No, 56 of
1977 which inserted a new .47 and made other significant changes.

[t is necessary to note the changes made in the 1977 version of 5,47, Prior
to the 1977 amendinent, 5.4 7, which had been enacted as 5.39B in 1943, was ay
follows:
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*(1) The Commission, a Board, an Appcal Tiibunal and an Assessment
Appeal Tribunal, in hearing, determining or deciding a claim, apptication
or appeal, shall act according to substantial justice und the merits of the
case, shall not be bound by technicalitios or lezal fonins or wles of evidence
and shall give to the clabmant, applicant or appellant the benefit of any
doubt --

L]
(a) as to the existence of any fact, matler, cause or circumstance
which would be favourable to the claimant, applicant ot appeltant;

of .

{b) as lo auny question whatsocver (including the question whether
the incapacity from which the mewnber of the Forces is suffer-
ing or from which he has died was contributed 10 in any material
degree, or was aggravated, by the conditions of Iiis war scrvice)
which arises for decision under his claim, application ot appeal,

(2) It shall not be necessary for the claimant, applicant or appeltant to
furnish proof to support his claim, spplication or appeal but the Com-
mission, Board, Appeal Tribunal or Assessmient Appeal Tribunal detee-
mining or deciding the claim, application or appeal shall be entitled 10
draw, and siwll draw, from all the circumstances of the case, (rom the
evidence furnished and from nedical opinions, all reasonable inferences in
favour of the claimaat, applicaat or appellant, and in all cases whatsoever
the onus of proof shall He on the person or authority who confends that
the claiin, application or appeal should not be granted ot allowed to the
[ulf extent claiined.”

It will be observed that the onus of proof was placed on the person or
authority contending that the claim, application or appeal should not be
aranted or allowed. In relation to appeals that meant in substance that the
onus of proof was placed on the Commission. The nature of the onus was not
stated specifically but there can be no doubt that it was the ordinary civil onus,
i.c. that of proving the material faucts on the balance of probabilitics, but it
was 1n onus which required that degree ol proof of a negative proposition. The
precise operation of the “benelit of any doubt™ in such a context is not
altogether clear bul presumably il meant no more than a doubt as Lo the
balance ol probabilitics in respect of cach of the matiers on which entitlciment
depended.

The amended section inseried in 1977 involved some changes in sub-s.(1),
including the removal of the reference to the “benefit of any doubit™. The
foier s.47(2) was replaced by a new sub-section as follows:

“The Commission, Board, Appeal Tribwnal or Agsessiment Appeal
Tiibunal shal grant the claim or apolication or allow the appeal, as the
case may be, unless it is satisfisd, bevoud 1casonable doubt, fhat there are
insufficient srounds for geaniing the claim or application or allowing the
appeal.”
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Section 12(2) of the 1977 Act provided that the terms of the new s.47(2)
applicd whether or not the hearing or consideration of the claims or appeals
had commenced before the amendmen( ciame into operation.

The signilicant difference between the old and the new provision is that the
standard of proof is specilied. The new provision provided that the Commission,
Board or Tribunal must be satisficd beyond reasonable doubt of the negative
proposition that these were insutficient grounds for allowing the claimy or
appeal.  The new section did not use the expression “onus of proof™ but the
fact that the Tribunal was placed under a duty to grant a claim or allow an
appeal unless so satisfied is enough to place the onus of proof to the specified
standard on the Commission,

On 24 April 19786 the Conumission, huving considered the new evidence and
also o medical report from Dr Perking, the Senior Medical Officer (Appeals),
adhered to s previols determitnation of 19 Aprit 1977, It made no express
reference 1o the provisions of the new sub-s.(2) of .47,

Tiic respondent made @ further subanission Lo the Ynilitlement Appeal
Tribunal together with certain additional information. In December 1978 the
Tribunal decided (hat the new evidence had a substantial bearing on the ¢laim
and directed {hat it be referred again to the Commission for reconsidetation
under 5.64(D). The Commission considered the lurther materiad and also two
further medicnl reports, one from an Acting Senior Medical Officer (Appeals)
and another from Dr Perkins, On 9 May 1979 the Commission pave ils decision
stating that it adhered to ils previous determination in respect of the cause of
death, It again made no reference (0 5.47(2).

I agree with the observation of the I'ull Court of the Pederal Court that the
Commission’s decisions were expressed in terius indicating (hat it regarded the
issuc as being whether its original decision had been right, and that that {ends
to confirm the impression that it did not advert (o $.47(2).

In 1979 there were further amendments of the Act by the Repadriation
Acts Amendment Act 1979 (No.t8 of 1979, It abolished the Entitlement
Appeal Tribunals and the Assessment Appeasl Tribunals and inserwed a new Part,
Part THA, establishing the Repatriation Review Tribunal.  Section 47 was
amended by in effect deleting references wo the eld Tribunals, but it was not
otherwise amended. Section 107V provided that, where the Commission hagd
refused a claim, applications could be made {o the Review Tribunal for a review
of such refusal on or after | July 1979,

Sections 107VG and 107V are as lollows:
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*“107VG. The Tribunal, in conducting a procceding, or the hearing of a pro-
ceeding, or in making a decision in a proceeding, on a review ~

() is not bound by techuicalities, legal forms or rules of evidence; and

(b) shall act according Lo substential justice and the merits and all the
circunmstances of the case, and, without Liniting the generality of the
foregoing, shall take into accounc any difficulties that, for any reason,
lic in the way of uscertaining the existence of any fact, matter, canse
or circumstance, including any reason attributable to -

() the effects of the passage of time, including the effect of the
passage of time on the availability of witnesses; or

(i) an absence of, or a deliciency in, relevant official records, in-
cluding an absence or deficiency resulting {rom the fact that an
occurrence that happened during the service of a member of the
Forces was nof reported 1o the appropriate avntiworities.

107VIL. (1) In a proceeding on a review, the Tribunat shall have regard o the

a  evidense that was before the Commission or a Board when thy decision the
subject of the review was made and to any further evidence before (he Tribunal
in the procecding that was not before the Comumission or the Board but would
have been relevar {o the muking of a decision in the proceeding before the
Compnission or the Board,

(2) On the completion of its consideration in a proceeding on a review —

(2) where the decision the sithject of the review was a decision 1efusing a
claim or application for pension -- the Tribunal shutl set aside the
decision unless it is satisficd, beyond reasonable doubt, that there
were insufficicnt grounds for granting the claim or application; or

(1) in any other case-- the Tribunal sholl set aside the decision the
subject of the review ualess it is satisfied, beyond reasonable doubt,
thal the decision is the decision that the Tiibunal would have made il
it had conducted the procecding in which the decision wus made,

{3) Where the Fribunal sets aside a decision the subject of 2 review, It shall
substitute for that decision sucli decision as the Tribunal cousiders 1o be in
accordance wiih this Act,

{4) Wiere the Tribunal dous not set aside a decision the subject of a 1eview, il
shall alfiem that decision.”

Although those scctions are not expiessed in the same words as s.47, the
material provision in s.107VH(2) is identical. The Tribunal is required to set
aside a decision refusing a claim unless satisficd beyond reasonable doubt of
the negative proposition that there were instllicient grounds for granting the
claim or application.
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In Scptember [979 a written submission, attaching a letter from Dr
Heymanson, a Clinical Physiologist, on the respondent’s behall was made to the
newly-established Repatriation Review Tribunal (“the Review Tribunal™)
which also had before it the material which had been before the Commission,
tite other boards and tribunals, On 10 September the Review Tribunal gave its
decision and its rcasons, 1t said;

“The issue to be determined is whether the Commission’s decision was
correcl.”

It then gave its reasons which concluded with findings as follows:

“2. Mr. Law died from a carcinoma of the lung caused by his smoking
habits. '

*

b. Me Law did not smoke before he joined the Army but by the time of
his repatriation from P.O.W. camp he hiad begun to smoke,

¢ There is no evidence to indicate that Mr. Law started to smoke
because of the conditions and demands of his parlicular war service
or because of the condilions in general poitsining to prisoners of war.

d. Mr. Law was not psychologically incapable of reducing lils smoking in
the post war period.”

and said:

“Accordingly, the Tiibunal is satisfied beyond reasonable doubt that there
were insufficient grounds fo. granting the claim, and affirms the decision
of the Repatriztion Conumission,”

Although in ils conclusion the Review Tribunal used the words of
5. 1O7VII(2)a), its reasons appear 10 me 1o demonstrate a misunderstanding of
the operation of that provision, It referred to statements by Sir Fdward
Dunlop concerning smoking by prisoners of war during internment and what
they referred to as “ready avuailability of cigaretics on their release”, though
what Sir Edward had said in his report was that “On recovery {i.e. from the
Japanese] cigarettes were handed out at every turn by well meaning and
sympathetic people.”™ Tt swent on to sayv: “However, such evidence is of a
general noture and in the opinion of the Tribunal, does not establish that Mr,
Law in fact first smoked whilst a prisoner or was required 1o smoke.” It
said: “However, there is no evidence Lo suggest that Mr, Law in the post war
period was psychologically incapable of ceuasing (o smoke™ and after referring
to conditions in Japancse prisoner of war camps it said: “*Ilowever, the Tribunal
is not convinced that these conditions were the direct cause of prisoners of war
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in genceral, and Mr. Law in particular, taking up smoking.” The second of those
observations appears to be irrelevant and the third to reverse the statutory onus
of proof. The Review Tribunal did not have to be so convinced; it had to be
satisficd beyond reasonable doubt of Lhe contriry proposition.

The respondent appealed to the Federal Court pursuant to s.107VZZII of
the Act which authorizes appeals “on a question of luw”. That appeal was
heard by Toohey J, who allowed the appeal. Tooliey 1. said that in the light of
the findings of fact concerning the cause of death and commencement of
smoking the Review Tribunal could not properly have been satisfied beyond
reasonable doubt that the death did not arise out of or was not attributable to
war service within s.101(1)(b). Ile said that it was a heavy burden for the
Comniission to discharge for it must exclude the possibility of any reasonable
inference from any of the evidence given which would support a-decision in
favour of the claimant, He described it as a “heavy burden of disproof” and
concluded that there was no clear and cogent evidence to justify the conclusion
that there was no causat connexion between war service and the death,

Toohey J, took the view thal the respondent’s case did not come within
1;ar.(:|) of s.101(1) but that it did come within par{b) as being a death which
had arisen out of or was attributable to war service. He held that in the light
of the Review Tribunal’s findings reparding the cause of death and the com-
mencement of smoking it should have concluded that it could not be satisfied
beyond reasonuable doubt that the death did not arise out of or was not at-
fributable to the war service and therefore could not properly have been
satisficd that there were insutficient grounds for granting a pension.

The Conunission appealed to the Full Court of the Federal Court which
dismisscd the appeal. The Full Court agreed with Toohey 1.%s conclusion and
poiated out that the question was not whether the Review Tribunal was
satisfied that a causal relationship existed between war service and the death
but whether that relationship was excluded beyond reasonable doubt. They
agreed with Toohey J. that it was noi possible to regard the formation of the
habit of sinoking or of repeated acts of smoking as an occurrence or occurrences
witihin par.(a) of s.101(t) and also that the claim fell within par.(b), They said
that the words “arising out of” in that paragraph require a consequential
relationship of the incapucity or death with the service out of which it is
said Lo arise. They also said that the expression “arising out of™ or “arisey out
of” is satisficd by some less proximate causal refationship than the expression
“caused by” or *resulting from™ and that it was not useful *to put a gloss upon
the words of the Act by saying that the causal relutionship must be ‘immedinge’,
‘“direct” or ‘proximate’ . . .7 They also took the view that the expression
“attributable to” involved sonte element of causation but that it was sufficient
if the cause was one of a pumber of causes provided that it was a contributing
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cause in the sense of contributing to the death, They concluded that “Where
the death of an crstwhile member of the forces might have arisen out of war
service or might be atfributable to it, a pension cannot be refused vnless jt is
proved beyond reasonable doubt that his death was not so related to his war
service.”  They then referred to s.107VH(2) and held that it was obviously
intended to operate in favour of claimaits and that it could not operate sensibly
unless the prescribed standard of prool was appiied to each stage of the inguiry
into the facts,

For the Commission it was argued that a disease contracted after war
service did not fall within sub-s.(1} of 5.101 nor within sub-s.(1A) at «l, and
that whea the definition of “incapacity™ in s.23 is, by the operation of 5.99(1),
read into s.101(1)(b) the result is that incapacity which has arisenr out of or is
attributable to war scrvice is confined to the case of discase contracted during
war service.,  Thus it was said that s.101(1A) restricts rather than expands
the right to compeuasation.  This argumient however is based on a miscon-
stouction of the definition in .23 which is as follows:

* ‘Incapacity’ includes incapacity of a member of the Forces that arose
from diseuse, not due Lo the serious default of the member, contracted by
him whilz einployed on war service;” .

4

and relies on that {or the proposition that incapacity means only such diseases
as answer that description. That definition cannot be read as excluding other
forms of incapacity. Incapacity may arise from injury such as the loss of an
arm or a leg or from discase, and in such a context us this it would be fanciful
to exclude incapacity due (o injury, rather than discase. A modificd version of
the migument was that the express inclusion of diseases coniracted while on
war service imiplicdly negatived any other form of disease causing incapacity.
An example put Lo the Solicitor-General for the Commonwealth in the course
of argument was that of a member of the Forces who returned {rom wae service
in a very debititated condition, and who by reason of that condition, contracted
a disabling disease which he would not otherwise have contracted at all, He
agreed that his arcument would require the denial of a pension in those cir-
cumstances, It would however be a very wdd intention to attribute to leg slation
of this kind, especially when used, as in this argumenlt, {o narrow the operation
of s.101(IA) which was plainly inserted to extend the area of compensation.

It was also argued thai the use of the definition as so read showed that
s 101X was also conlined to discase contracted while on war service, That
too is a very odd intention to attribute to the legislation and indeed it involves
a contradiction between the word “incapacity™ so read and the operative words
of the paragraph, Le. “whose incapacity or death has arisen out of or is at-
tributable to his war service”™. I the definition does lave the operation con-
tended for by the Solicilor-General for the Commonwealth, 'the word “iti-
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capacity” in s.101(1) cannot have been used in its defined scnse, for the
context dentonstrates a contrary intention because of the words “resulied from
any occurrence that happened™ during the period of war service in par.(a)
and the words “ariscn oul of or is attributable to his war service™ in par.(b).
Morcover the section cannot be read as confined to death on war service and
there is no reason for regarding incapacily as if it were treated in a different
manner.

It was also argued that it was anomalous that 2 pension should be paid on
death when during the lifvtime of the member of the Forces the discase was
not pensionable, That argument overlooks the fact that if there had been a
period of actual incapacity duce to that disease prior to death it would have
been pensionable.  In both cases the assumption is that it arose out of or was
attributable Lo war service. .

The Solicitor-General for the Commonwealth contended that sub-s.(1A)
should be read as requiring a teinporal conacxion between contracting the
disease and war service,  On this view {he relevaat part of the sub-section
should be read as if it took the following form, i.c., “a disgase or an infection
That was contracted on war serrice, and would not have occurred or been
contracted but for his being on war service™. However the natural meaning
of the words used points to a causal connexion rather than a teiporal one,
Morcover the suggested meaning does not extend the operation of sub-s.(1X(b)
at all, notwithstanding that the opening words of sub-s, (1A} display a clear
intention to do so. The argument on behalf of the Commission on this point
should be rejacted.

Before considering the asgument as (o s.107VI it is desirable to describe
bricfly the nature of the material placed beiore the Review Tribunal which was
more exiensive than that available at the earlier stages of this long series of
procecdings. L comprised the deceased’s Service medical records from pre-
enlistment medical examination to discharge and subsequent treatment for
various diseases aceepled as attributable to war service. I included the report
dated 16 January 1978 from Sir Edward Dunlop referred to above. He said
that the Repatriation Board™ conclusions reflected “quite outmoded attitudes
as to cancer development which overleok the fact tlat the causes of cancer are
subtle and long acting and that the cancer itself may be for a long time a focus
which is not apparent on clinical examination or X Ray.” He also referred to
the effect of severe debility on innnune reaction and the probability of impaired
immunological surveillance, and fo the possible relation between the deceased
having suffered [romn sarcoidosis and the cancer of the lung. He concluded by
saying: “There are ample grounds to think that his death could well have been
cither due to or aceelerated by War Service.” There was a report from “Cancer
Forum™ of 1976 setiing out an extract from s Report on the Third \'_Vorld



-15-

Conterence on Smoking and Ilealth in 1975 which stated that for many smokers
smoking was a “chronic compulsive behaviour”., Other medical reports were
from Dr Perkins dated 30 March 1978 which disagreed with Sir Edward Dunlop
in relation to myocardial infarction, which was given as a contributing cause of
death in the death certificate. Dr Perkins considered the deceased’s smoking to
“be a “personal choice™ and said “I do not consider that the veteran’s smoking
was caused by his war service”. There was a report by Dr Stockler, an Acting
Senior Medical Officer (Appeals), dated 26 January 1979 and a further report
by Dr Perkins dated 16 April 1979 in which he disagreed with Sir Edward
Dunlop with respect lo impaired immunological surveillance and the possible
effect of sarcoidosis. Dr Stockler said that the material did not “indicate the
conclusion that the development of the smoking habit was the result of service™
and that smoking was a habit which could be broken., lle expressed a view as
to the period of development of the cancer contrary to that of Sir Edward
Dunlop. [le also said: “The P.O.W.(J) conditions . . . still do not prove that
these conditions were responsible for the late Mr Law’s smoking™ and that the
widow’s cvidence and certain statutory declarations “do not prove that war
service conditions, including the P.O.W. expericnces are responsible for taking
up smoking.” Ile concluded that “The new evidence in no way proved that
qar service (including the P.OW.(J) experiences) is responsible for taking up
the smoking habit™. ‘ :

It may well be that the expressions used by the Review Triibunal in its
reasons were derived from the reports from these Senior Medical Oificers
without the Tribunal adverting {o the conflict between their mode of expression
and the statutory requirement of s.107VII(2). The medical ofiicers were of
course not concerned with the ultimate question nor the statutory requirements
as to the niode of arviving at an answer to it, but with the cxpression of their
own niedical opinions,

The conflict between the materinl provided by the Commission and that
provided by the respondent was in the end a conflict of expert medical opinion
on the question of whether the cancer was caused by smoking which arose out
of or was attributable 1o war service., The Review Tribunal appears to have
preferred the opinion of the Conmission’s medical officers to that of Sir
Edward Dunlop. In a civil court it would be necessary for the judge, or the
jury it there were one, to hear oral evidence from the expert witnesses and to
resolve any contlict on the balance of probabilities, taking into account the
impression given by cach expert witness. The Review Tribunal in the present
case was in a very different position. In the first place it had only the written
reports of the expert witnesses. Moreover i was required to find in favour of
the applicant unless it was satisficd beyond reasonable doubt that there were
insufficient grounds for doing so. Thus a heavy onus was placed upon the
Commission to satisfy the Tribunal beyond reasonable doubt of that negative
proposition.  Although the medical reports were in conllict, no challenge
appears to have been thade to the standing or expertise of any of the medical
experts.  In that situation it is difficuit indeed to see how the Tribunal could
properly have been satisficd beyond reasonable doubt that the reports favourable
to the applicant were wrong,.
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For the Commission it was argued that neither s.47(2) nor s, 107VIK?2) had
anything to Jdo with the standard of proof and that the reference to “insuf-
ficient grounds™ must mcan sonwrething more than that the claim did not meet
the requirements of the scction. The argument was that neither 5.47 nor
s. FO7VIE was concerned with evidence, but deait with the manner in which the
Commission or the Review Tribunal directed themselves, [t was urged that the
cxpression “insufficient grounds™ did not refer to the facts but to liability
under s.iQ1.

This argument misconceives the nature of the function of the Commission
and the Review Tribunal. The expression “insufficient grounds™ must include,
though it may not be limited to, the conclusion that the evidence does not
establish on the relevant standard of proof the absence of the requisite connexion
between the carcinoma and war service.  In so {ar as the claimant had to prove
anything, she had to establish two things, first that (he carcinoma from which
her husband died was caused by smoking, and that was found by the Review
Tribunal; and second, that his smoking had arisen out of or was attributable to
his war service, including his imprisonment in Japanese prisoner of war camps.
Section 101(1)() and {(1A) require no more than that. For the Comumission it
was areued (hat subs.(1A) of 5.101 was dependent on -the opinion of the
Commission. llowever when the mafter reaches the Review Tribunal the
opinion of the Conunission is nol matetial because the only question is whether
that Tribunal is satisfied beyond reasonable doubt of the nezative proposition
that there are not sutTicient grounds tor granting a pension. in that process the
opinion of the Commission is irrelevant. 1t is a misconstruction of 5, 101(1A)
to reeard the opinion ol the Commission as essential (o its operation, for that is
to deny 1o the Review Tribunal an cssential part of iis function. It would
require words far more explicit than these to deny to the Review Tribunal
in a context such as the present the capacity to form its own opinion on such a
maiter as this. If the Review Tribunal is to “roview™ the decision of the
Commission as required by 5. 107VC, it must be entitled to review all opinions
of the Commission,

The Comimission also relied an the difference between the former .47 and
the present $5.47 and 107VH but the general nature of the 1979 amendments
demonstrates that ithe intention of the Parliament was to expand, rather than
to reduce, the cxtent to which pensions are payable under the Act. In my
opinion the present form of ss.47 and 107VIH does not demonstrate an intention
fo make pensions harder to obtlain or to deny pensions in cases in which, under
the repealed sections, there would have been an entitlement Lo a pension.

Accordingly the submission that s.107V(1 is not an “evidentiary provision”
should be rejected. 1 am satisficd that the operation of that section does not
involve a two-stage process and that it requires that, in relation to any fact
necessary to establish entitiement, the Review Tribunal must be satisfied
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beyond reasonable doubt that the fact does not or did not exist before it can
gefuse an application or dismiss an appeal by a claimant. The reference in
sub-5.(2) to the “completion of its consideration in a proceeding on a review” is
to the cntire process of examining the evidence and deterinining whether the
Review Tribunal is satisfied beyond regsonable doubt that cach of the factual
requirements has not been established. Sub-section (2) then directs the Review
Tribunal as té what it must do in the light of its deternination, i.e. to set aside
the decision if it is not so satisficd, and to uphold the decision if it is so satisfied.

I am therefore in agreement with the Full Court of the Federal Court that
on the material before it the Review Tribunal could not properly be satisfied
beyond reasonuble doubt that there were insufficient grounds for granting the
claime or application. I would therefore dismiss the Commiission’s appeal.
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