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Legal and Ho_nl Questions
HON. ROBERT P. GRIFFIN

OF MICHIGAN
IN THE SENATE OF THE UNITED STATES
Monday, January 29, 1968

Mr. GRIFFIN. Mr. President, recently
my attentlon was drawn to a cogent
evaluation of our Government's policies
in Vietnam. -

In an article published in the Scandi-
navian Review of International Law, Mr.
Allison L. Scafur], a distinguished Michi-
gan attormey, has explored the political
and legal basls for our involvement In
Vietnam,

‘While some may not agree with the
eonclusions in his presentation, entitled
“Vletnam and Beyond: The Legal and
Moral Commitment of the United
States,” I believe it represents an Im-
portant contribution to the literature on
the subject.

I ask unanimous consent that the arti-
cle be printed in the Extensions of Re-
marks.

There being no objectlon, the article
was ordered to be printed in the Recorbp,
as follows:

VIETNAM AND BEYOND: THE LEGAL AND MORAL
COMMITMENT OF THE UNITED STATES
{By Allison L. Scafurl)

(AB. (1851), LL.B. (1954), University of
Michigan; Fletcher School of Law and
Diplomncy (1954-55); Chairman, Special
Commlttee on Space Law of the State Bar
of Michlgan; Member: American Bar Sec-
tlon, and Michlgan and Detrolt Bar Com-
milttee, on International and Compara-
tive Law; American Soclety of Interna-
tional Law; American Institute of Aero-
nautics and Astronautics, World Peace
Througb Law Center, Member of the Bar
of the Supreme Court of the United
States)

I. INTRODUCTION

The purpose of this paper is threefold: (1)
To comment on the morallstic imperative in
the Unlied States approach to world power
and responslbjlity which made the Vietnam
commlitment inevitable; (2) To explaln the
legal basis of the Vietnam commitment; and,
(3) To suggest guldelines for approaches to
international cooperation for dealing with
Vietnam and other threats to the peace.

IO. THE MORALISTIC IMPERATIVE IN THE UNTITED
STATES APPROACH TO WORLD FPOWER AND
EESPONBIBILITY WHICH MADE THE VIETNAM
COMMITMENT INEVITABLE
The dilenma of the Unlted States In the

Mid-Twentieth Century is that established
international policles may have ceased to be
completely valld In the face of evolving
challenges. Southeast Aslae 15 an exasperat-
lng proving ground for old and new policies;
NATO s rearranging Itself; balkanized
Africa and Latin Amerles show increasing
signs of hostile ferment; and the United
Natlons, that great repository of hope, has
not lived up to expectations. Therefore we
know that we must attempt ever more
zealously to constructively charactertze and
creatively ansalyee and solve our Interna-
tlonal problems i{f we are to prevent West-
ern Ctvilieation from becoming the embattled
city of Lin Plao’s parable. Yet no anal-
yuls of these problems s reslistic unless it
takes Into account the morsalistic impera-
tive that underiles the American approach
to international responsibility.

The agonlring trail of causes that has
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coursed America’s history culminated philo-
sophically early in this century In what
might be called the Wilsonian Ethic, le, &
bellel that our escapades in the International
arens must transcend mere national inter-
est. SBomething manifest In this ethic has led
us to predicate our actions upon stringent
meoeral preconditions, eg., that we fight our
wars to end wars, to make the world safe
for democracy—or to give Aslan peasants
the mere chance to choose what we call
democracy. To these missionary ends we
have sent generations of Americans to for-
elgn shores to Aght and die until now, seem-
ingly, the white crosses of those who have
fallen stretch around the world.

Even the so-called Reallsts who have had
& hand in determining American policles
since Waorld War II have based thelr think-
ing upon a moralistic rationale. George P.
EKennan, for example, who exhorted us in
1851 to “refraln fram constant attempts at
moral appralsal” and to atop * our-
selves slaves of the concepts of international
law and morality,”?! actually had in mind
what any reasonable man would call a high
order of morality when he asked Americans
“to have the modesty to admit that our own
national interest 1s all that we are really
capable of knowlng and understandlng—
and the courage to recognlze that 1f our
own purposes and undertakings here at
home are decent ones, unsullied by arro-
gance, or hostllity toward other people or de-
lustons of superlarity, then the pursult of
our national Interest can never fall to be
conducive to a better world.”?

Similarly, McGeorge Bundy, who recently
wrote about the Uses of Responsibility® in
a manner decrled by some as a lamentable
brand of New Reallsm, has established an
extremnely hilgh standard of moral conduct
as a reln upon these uses. He sald, In es-
sence, that the elements of the continuing
American attitude toward world affairs are:
the acceptance by the United States of the
responsiblilty of bholding and using power;
a permanent and passionate commitment to
peace andl an instinctive belief that the
Unlted States must manifest “an active as-
sertion that the dreams of others must have
room to come true and that American power
must be responsive to that end”; and he
came to the ultimate conclusion that the
American people are always ready to judge
thelr gwn actions and to be judged In terms
of the effect of thelr behavior on others.s

These assesments by the Realists are little
different from those of the pragmatic Ideal-
Ists. Lincoln, for example, once esald when
speculating on what it was that had held
the thirteen colonles together: “It wha some~
thing in the Declaration . .. which had been
drafted 85 years before . . . eoinething which
promised liberty ‘mot alone to the people of
this country but also to the world . . .’
something that promised in due time the
welghts should be lifted from the shoulders
of all men.™®

Those who saw the 1965 television pro-
gram, “Europe Twenty Years Later,” ™ must
have been Impressed with a almilar thesls
presented by General Elsenhower. He re-
minded us that we mobilized America in
1941 and sent It Into battle to make the
world safe for democracy. This promise, to
all who gave the last full mensure of devo-
tion and to all the people of the world, has
not been fulfilled. Therefore, he concluded,
it is our solemn obligatlon to continue our
efforts to fulfill that promise with all its at-
tendant sacrifices.

There 15 no basie phllosophical difference
beween American Realists and Idealists as
regards morality as a standard of interna-
tional conduct; they have marched to the
same drums acroas the years.

This then Is what American policy is all
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! about In Vietnam. It 1& one more manifesta-

tion of that paradoxical conglomeraie of
reality, and eelf-interest and overriding mo-
rality that has become the categorical im-~
perative in the international policies of the
Unlted States. It 15 often misunderstood, per-
hapa, because It 18 2 complex and swesome
base for the policles of mere Man. Tt is, how-
ever, & policy no more misunderstood than
that of hincoln when he brought America
through the hellfire that molded its charsc~
ter forever.

The challenges in Southeast Asia are, of
couse, dificult to assess—as were the chal-
lenges in Europe prior to World War II. When
Neville Chamberlain said at a fateful mo-
ment in history: “War 1s a fearful thing, and
we must be very clear before wc embark
upon 1%, that it 1s really the great issues that
are at stake. ”® he eald it all. Not many years
later, the free world which had not been pre-
puared at the time Chamberlain expressed his
doubts to recognize the terrible challenge,
wus convinced in retrospect that the great is-
sues had Indeed been at stake all along and
was ready to “accept the essential truth that
peace 1s one and indivisible, that, in our
efforts ‘to seek peace and ensue it,” we must
realize that a threat to the peace of any
country is a threat to ourselves—and must
be recognized as such.” #

Vietnam, therefore, presents a cruel chal-
lenge to American morality. It 18 a clear
and present test of whether or not the prin-
ciples for which we have fought so long and
hard are ablding ones. The responsible voices
of the past cry out to us to be there to fight
for the freedom of the Vietnamese people,
for us as well as for them and all the free
peoples of the world.'?) The challenge is one,
as a2ll gignificant events are one {n this dance
to the music of time, with Valley Forge, Get-
tysburg, Belleau Wood, Normandy Beach and
the Coral Sea, and the Yalu. The fact that
we mlght fall, that the South Vietnamese
themselves who sought our atd might ulti-
mately not be gratgful for our sacrifices, can-
not deter us. This is tbe essence of the Amer-
lecan morallstic imperative, It could, in the
end, prove to be but a bandful of dust; yet
1t is the stuff of which great dreams are
made.

O, LEGALITY OF UNITED STATES IN
VIETNAM

A, Introduction

The legality of Unlted States participatlon
in Vietnam under International Law and the
domestic law of the United States 1s predi-
cated upon a finding that it is legal pursuant
to: (1) the Geneva Accords; (2) the SEATO
treaty; (3) the United Nations Charter; and
{4) the Constitutlon of the Unlted Sates,

B. Legality pursuant to the Genevg Accords
1. The Baslc Documents

8. The Agreement on the Cessation of Hoa-
tilities In Vietnam:

The only true agreement relative to Viet-
nam arlsing out of tbe Geneva Conference of
1953 was the Agreement on the Cessation of
Hostilitles In Viet-Nam, slgned July 20, 1954,
on behalf of the Democratle Republlc of Viet-
Nam (North Vietnam) and the French Union
Forces in Indo-China @

The Agreement establlshed a demilitarized
zone and demareatlon line at approximately
the 1Tth paralle! and provided for withdrawal
of mlilitary forees into the respective north
and south gones by the contracting parties.
Contrary to popular belief, there was no call
for elections in the Agreement—only a vague
allugion In Article 14(a) regarding conduct
of clvil administration in the respective pones
“pending the general electlons™.

Important provislons of the Agreement
Include:

1. Chapter VI, which sets up the Interna-
tlonal Commission for Supervision and Con-
trl In Viet-Nam @ The International Com-
miggdon, which has come to be called the

Pootnotes at end of article.
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Intermational Confrol Commission, or ICC,
was composed of Canada, India and Poland,
with India presiding, and was given the broad
task of “control, observation, inspection and
investigation™ of all aspects of all actlons of
the partes relevant to the t.a

2. Articles 10, 19, 34 and 27, because a 1962
special report of the ICC (to be discussed
later) stated that the North Vietnamese had
violated them. These articles state:

(a) Article 10. Commanders of the respec-
tive forces “shall order and enforce and com-
plete cessation of all hostilitdes in Viet-Nam
by all armed forces under their control . . .7 1+

{b) Article 19 *. .. the two parties shall en-
sure that the zones assigned to them do not
adhere to any military alllance and Are not
used for the resumpiion of hoetilities or to
further an aggressive policy.” Y

(o) Article 24, . , . the armed forces of
each party xshall respect the demllitarized
zone and the territory under the military
control of the other party, and shall commit
no act and undertake no operation agalnst
the other party .. .” *

(d) Article 27. “The signatories . . . and
thelr successors in thelr functions sball be
responsible for ensuring and observance and
enforcement of the terms and provislons
thereof . . 17

b. Pinal Declaration of the Generva Confer-
ence: On July 21. 1954, tbe Geneva Confer-
ence Issued a Final Declaration, so-called,
that was not signed by any party to the Con-
ference ® The statements in thls nebulous
document were prefaced with such phrases
as “the Conferenice takes note of.” “the Con.
ference expresses satlsfactlon at,” and *“the
Conference recognizes that” These state-
ments coupled with the lack of signatures,
whben It Is an acceptable practice under In-
ternational Law to slgn treatles, appear to
relegate the declaration to the status of a lat
of fond hopes rather than a legal document.

It is in this Flnal Declaration that we find
the oft-quoted statements relative to the
Vietnam zone line and the prospective elec-
tlons, l.e.:

L. Parugraph 6. *The Conference recognlzes
that . . . the military demarcation line is
provisional and should not iln any way be
lnterpreted as constltuting a political or ter-
ritorial boundary ., . .

2. Parggraph 7.*. . . the settlement of po-
litical problems, effected on the basis of re-
spect for the principles of independence,
unity and territorial integrity, shall permit
the Viet-Namese people to enjoy the {unda-
mental freedoms guaranteed by democratic
institutions established as a result of free
general elections by secret ballots . . . gen-
neral elections shall be held in July 1956,
under the supervision of an international
commlssion , . . Consultations will be held
on this subject between the competent rep-
resentatlve autboriilies of the two zones from
20 July 1955 onwards,” =

These provsions will be respectively con-
sidered hereln Iln the context of the discus-
sion of the “Politieal Status of South Viet-
nam” and “The Anclllary Question of 1956
Elections.”™ N

¢. The United States Statement: The
United States did not joln In the Pinal Dec-
laration of the Geneva Conference; lnstead
on July 21, 1954, it made an unslgned uni-
lateral declaration through Walter Bedell
Smith, Undersecretary of State.2 In this dec-~
laration, the United States “takes note” of
the varlous Geneva Agreements, Including
the one regarding cessatlon of Viet-Nam
hoetilities.

The United States also declared that:

1. “it will refrain from the threat or use of
force to disturb them (the Geneva Agree-
ments), in accordance with Article 2(4) of
the Charter of the United Natlons dealing
with the obligation of members to refrain
in their International relatlons from the
threat or use of force.”

3. “it wonid view any renewsl of the ag-
gresslon in violatlon of the aforesald agree-
ments with grave concern and as seriousiy
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threatening international peace and secu-
ity

3. “it also reaflirmed iia belief in self-deter-
minatlon of peoples and aald that: “In the
case of nations now divided against their
will, we shall contlnue to seek to achieve
unity through free electiona supervised by
the United Nations to insure that they are
conducted fairly.”

These were gratuitous statements. The
obligations of the United States under the
Unitéed Natlons Charter spoke - for them-
selves; they could be made neither greater
nor smaller hy & unilateral declaration. The
fact that the United States was at Geneva
at all was an expresison of 1te already well-
known concern for the effect of the situ-
ation in Southeast Asla on peace and secu-
rity, Unllateral adherence by the United
States to the principles of sel-determina-
tlon and unity of divided uatons is a nice
expréssion of hope, but cannot be considered
legally hinding on others.

2, Political status of South Vietnam

Whether or not South Vietnam is a state
Oor a zone, as It was characterized under the
Geneva Agreement, would not appear to be
determinatve of its rights in the confict
with North Vietnam, or of the right of the
United States to come to lts ald since “the
action of tbe United Nations in the Korean
conflict of 195¢ clearly estahlished the prin-
clple that there is no greater license for onme
zone of a temporarily divided state to attack
the other zone than there i5 for one state
to attack another state” =

However, Vietham can reasonably be con-
cluded to be a state under the mccepted
standards of International Law,

A “state” is generally characterized as “a
pcople permanently occcupying a fixed terri-
tory, bound together by common laws and
customs into a body politic, possessing an
organized government, and capable of con-
ducting relatlons with other states ., '=

South Vietnam would appear to meet all
the state tests as well as any nation. Leon-
ard C, Meeker, Legal Adviser to the Depart-
ment of State, has presented substantlal evi-
dence of this, le.

The Republic of Viet-Nam in the South
has been reorganized as a separate interna-
tlonal entlty by approximately 60 govern-
ments the world over. It has been admitted as
as a member of a number of the specialized
agencies of the United Natlons. The United
Natlons Generaly Assembly in 1957 voted to
recommend South Viet-Nam for Membershlp
in the organization, and 1ts admisslon waa
frustrated only by the veto of the Soviet
Union in the Securlty Councll.®™

France and Vietnam had signed agreements
on June 4, 1854, whereby France reorganized
the Independence of Vietnam while the dele-
gatee nt Geneva were preparing to cut Viet-
nam in two. Bao Dal, Chief of Stete of Viet-
nam, appolnted Ngo Diem, who had been in
exile {mainly in the United States) for four
voars, as Prime Minlster of what would ultl-
mately be non-Communist Vietnam. “He
had scarcely formed hls government when
the Geneva Conference entered Its final
phase.” = This government, in being at the
time of the slgning of the Geneva Agreement
by North Vietnam and France, was, therefore,
the successor In Interest of France within the
purview of Article 2T of the Agreement.

The recognition of 80 governments and the
support for membershlp in the Unlted Na-
tlons when it is required that all members
he states ® would appear to be conclusive of
the fact that South Vietnam is a state, what-
ever it may have been called long ago by
others at the Geneva Conference.

8. Aggressions by North Vietnam agalinst
South Vietnam

Criticc of American action in Vietnam
maintain that the unpleasantpess in South
Vietnam is “clvl strife”. Since South Viet-
nam must elther be & state in Its own right
or a territory with rights equal to those of
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South Eorea (or West Germany), the argu-
ment of these critics appears to be speclous.
They generally attempt to bolster thelr poei-
tion by that the Viet Cong are
merely local Bouth Vietnamese trylng to
make good In politica.

The fact of the matter, l.¢,, that North
Vietnam 1s committing aggresslon against
South Vietnam, has been amply expressed
in three documents:

(a). In May, 1962, the International Con-
trol Commission, set up by the Geneva Agree-
ment, flled a Special Report to the Co-Chalr-
men of the Geneva Conference on Indo-
Cpina.” This report of members India and
Canada, with Poland dissenting, stated that:

Having examined the complaints and the
supporting materlal sent by the South Viet-
namese Mission, the Committee has come to
the concluaion that in specific instances there
is evidence to show that armed and unarmed
personnel, arms, munltions, and other sup-
plies have been sent from the Zone ln the
North (North Vietnam) to the Zone ln the
South (South Vietnam) with the cblect of
supporting, organizing, and carrylng out
hostlle actlvitles, including armed attacks,
directed t the armed forces and ad-
ministration of the Zone In the South. These
acts are in violatlon of Articles 10, 19, 24 and
27 of the Agreement on Cessation of Hostill-
tles In Viet-Nam.

In examining the complalnts and the sup-
porting material In particular documentary
material sent by the South Viethamese Mis-
slon, the Committee has come to the further
conclusion that there 18 evidence to show
that the PAVN (the North Vietnam People's
Army) has allowed the Zone In the North
to be used for inclting, encouraging, and sup-
porting hostlle activitles in the Zcne In the
South, almed at the overthrow of the ad-
ministration in the South. The use of the
Zone in the North for such activities 1s in
violatlon of Articles 18, 24, and 27 of the
Agreement on the Cessation of Hostllities in
Viet-Nam ¥

(b). In 1961, the Department of State had
lasued a report called A Threat fo the
Peace,® which detalled North Vietnam'’s pro-
gram to eeize South Vietnam sand North
Vietnamm’s breaches of the Geneva Agreement
from the moment of its inception In 1954.=
The material In thls report was the evidence
that wes presented to the ICC by the Gov-
ernment of the Republic of {South) Viet-
nam and which was upheld by their report.
Ag Brian Crozier has so aptly stated in' his
book, Southeast Asia in Turmoil, . . . the
ICC’s report provided trlumphant confirma-
ton of ts (A Threat to the Peace) sc-
curacy.” ®

{c). In 1965, the Department of State Is-
sued an updated version of A Threat to the
Peace entitled, Aggression from the North—
The Record of North Viet-Nam’s Campaign
to Conguer South Vietnam =

The evidence contalned therein shows
that:

1. The hard-core of communist forces ai-
tacking South Viel-Nam were trained in the
North gnd ordered into the South by Hanoi.
The key leadership of the Viet-Cong, the
officere and much of the cadre, many of the
techniciang, political organizers and propa-
gandists have come from the North under
Hanoi's direction. The tralning of essential
military personnel and the infiltration Into
the South is directed by the Military High
Command In Hanol. Subsequent reports from
late 1965 to date, make clear that uniformed
units of the North Vietnamese Army are op-
erating In South Vietnam ¥

Many lower level elements of Viet Cong
forces are récruited within South Vietnam.
“However, the thousands of reported cases of
VC klduappings and terrorism make it ahun-
dantly clear that threats and other pressures
by the Viet Cong play a major part In such
recrutting.” »

Pootnotes at end of article.
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2. Many of the weapons and much of the
ammunition and other supplies used by the
Viet Cong have been sent info South Viet-
nam by Hanol. The VC now use many types
of weapons for which all ammunition must
come from outside szources. Cammunist
China and other communist states have been
the prime suppllers of these weapons and
ammunition and they have primarily chan-
neled them through North Vietnam

3. The directing force behind the effort to
conquer South Vietnam i3 the Communist
Party in the North, the Lao Dong (Workers)
Party, which is an integral part of the Hanoi
regime. Through iws Central Committee,
which controls the government of the North,
the Lao Dong Party directs the total military
and polltical effort of the VC. Military High
Command in the North tralns the men and
sends them into South Vietnham Central Re-
search Agency, North Vietnam’s central in-
telligence organization, directs the elaborate
esplonage and subversion effort.»

4. Under Hanoi's overall direction the com-
munists have estadlished an extensive ma-
chine for cerrying on the war within South
Vietnam. The focal point is the Central Office
for South Viet-Nam with lig political and
military subsections, and other speclalized
agencles. A subordinate part of this Central
Office is the Liberation Pront for South Viet-
nam, which was formed at Hanol's order in
1960. Its principle function is to influence
opinion abroad and to create the false lm-
pression that North Vietnam’s aggression In
the South is an indigenous rebellion.®

The Geneva Agreement prohlbited reln-
forcement of forelgn military forces in Viet-
Nam and the lntroduction of new milltary
equlpment, but allowed replacement of exlst-
Ing military personnel and egqulpment.”
Prior to late 1861, South Vietnam recelved
military equipment and supplies {rom the
United States and the United States Milltary
Assistance Advisory Group had enlarged to
approximately 800 men. These actions, which
constituted replacements for French train-
ing and advisory personnel withdrawn after
1954 and replacement for equipment in Viet-
nam ln 1954, were justified under the Geneva
Agreement * snd were reported to the ICC»®

The Intensification of North Vietnamese
aggression during 1961, as documented in
A Threat fo the Peace and reported hy the
ICC as violatlons of the Geneva Agreement,
brought greatly intensified Amerlcan asslst-
ance. The governing principle of Interns-
tional Law is that material breach of a treaty
by one party releases the other party from all
obligation under the treaty ® or at least en-
titles that party to withhold compliance
equivalently wuntil the defaulting party
honors its obllgations. s

The inescapable conclusion derlvabie from
Aggression from the North, whieh is an up-
dated version of A Threat to the Peace, which
I8, In turn, the evidence verifled hy the ICC
in its 1962 Report, s that North Vietnam has
commitied direct and Indirect aggression
against South Vietnam and has been In
cantlnuing violatlon of the Geneva Agree-
ment since 1954.¢ !

4. The Ancillary Question of 1856 Elections

As previously stated, Vietnamese elections
were vaguely alluded to In Article 14(a) of
the Geneva Agreement on the Cessation of
Hostllities; and the unsigned Pinal Declara-
tlon of the Geneva Conference expreased the
fond hope that electlons would be held in
July, 1958.

Much has been made of the fact that these
elections were not held, with some critics
blaming South Vietnam and even the United
States for the fact that they were not held.

Reference to the July 21, 1865 Unliateral
Declaration of the United States, as previ-
ously noted, demonstrates: (1) that the
United States had nothing to say on the
point other than that it believed in self~
determination; and (2) that it favored free
electlona “supervised by the United Natlons™
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in the case of nations “divided against their
will.” The United States has no right to force
any free country to agree to hald electlons;
therefore, the relevant question would ap-
pear to be wbat South Vietnam did about
these elections.

At the 1954 Geneva Conference the repre-
sentatives of what was to be non-Communist
({South) Vietnam *“vainly protested against
the partition of the country and against the
principle of general elections belng agreed
upon when more tban half of the voters
would be north of the 17th parallel. It valnly
asked that the whole territory and population
be placed under the control of the United
Nations until reestahllshment of peace and
security would permlt the holding of really
Ifree general elections.” #

South Vietnam subsequently refused to
acqulesce In the holding of electlons. On July
16, 1955, Prime Minkster Dlem gave the basls
for his Government's stand :

“We did not sign the Geneva agreements.
We are not bound ln any way by these agree-
ments entered Into agalnst the will of the
Vietnamese people, Our policy I8 a policy of
peace, but nothing will divert us from our
goal: the unity of our country—a unity in
freedom and not in slavery.

“We do not reject the principle of elec-
tlons as a peaceful and democratic means to
achieve unity. But electlons ean be one of the
foundations of true democracy only on the
condition that they are absclutely free. And
we shall be skeptical about the poesibllity of
achieving the conditions of free elections in
the north under the reglme of oppression
carried on by the Vietminh " #

The position of South Vietnam that there
was no obligation to abide by terms of the
nebulous Final Declaration was sustained by
the United Klngdom, ohe of the Co-Chalrmen
of the Geneva Conference:

Her Majesty's government has always re-
garded 1t as a desirable thing that these elec-
dons should be held and advised the Govern-
ment of the Republic of Vietnam to enter
consultations with the Vietminh authorities
in order to lnsure that all the necessary con-
ditlons obtalned for a free expression of the
nationat will as a prellminary to holding free
general elections by secret ballot. Neverthe-
less, Her Majesty’s government does not agree
tHat (South Vietnam) I8 legally obliged to
follow the course . . . It may be recalled that,
at the fina] session of the Geneva Conference
on Indo-China . . . the Vietnamese Govern-
ment formally protested “agalnst the hasty
conclusion of the Armistice Agreements by
the FPrench and Vietminh high commands
only” . . . and “agalnst the fact that the
French high command was pleased to take
the right, without s preliminary agreement
of the delegation of (South Vietnam), to set
the date of future elections,” #

Therefore 1t would appear that South
Vietnam had no legal obligation to agree to
the 1956 electlons because:

(8) It was not a party to the Geneva
Agreement or Final Declaratlon and had
msade a timely objection.

(b) The Final Declaration had no legal
effect.

{(c) The Final Declaration itself estab-
lishes unreconciled preconditlons in Para-
graph 7 to the holding of elections:

(1) That there be prior ", .. settlement
ot polltlcal problems, effected on the basis of
respect for the principles of independence,
unity and territorial integrity . . .”

{2} That it be assured that the elections
be “free.”

In the event they felt aggrieved at the re-
sultant state of affairs, it would appear that
North Vietnam's legal recourse would have
been to the ICC under the Geneva Agree-
ment; however, It also appeats that her posl-
tion would not have been tenable In the
light of the evidence. North Vietnam’'s
cholce of remedies was aggression against
Bouth Vietnam.
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5, Conclusion

Since 1954, Bouth Vietnam has been de-
fending iteelf against aggression by North
Vietnam. The right of individual and collec-
tive eelf defense is certainiy an undeniable
facet of soverelgnty.® The Government of
outh Vietnam and the United States are
collectively defending South Vietnam
agalnst North Vietnam, which has continu-
ously breached the Geneva Agreement since
ita Inception. Therefore, the jolnt action of
Bouth Vietnam and the United States is
legally Justified under the Geneva Agree-
ment,
B. Legality pursuant to the SEATO Treaty

1. The SEATO Trerty

‘The Scutheast Asla Collectlve Defense
Treaty was concluded at Manila, September
8, 1954 by Australia, France, New Zealand,
Pakistan, the Republic of the Phllippines,
the Eingdom of Thalland, the Unlted King~
dom and the United States to enter into force
Pebhruary 19, 1955«

SEATO was concluded by the parties to
“ptrengthen the fabric to peace and freedom
and to uphold the principle of demo<cracy,
individual idberty and the rule of law, and
o promote the economlc well-being and de-
velcpment of all peoples ‘n the treaty area

. to declare publicly and formally their
sense of unlty, so that any potential aggres-
sor will appreciate that the Partles stand to-
gether In the area, and . . . to coordinate
thelr efforts for coliective defense. . ., "' The
treaty declares that 1t 1s operative In accord-
ance with the Charter of the United Na-
tions.*

An ‘Understanding of the United States of
America™ is Incorporated In the treaty and
provides, In part, that “aggression and armed
attack , .. In Article IV, paragraph 1, apply
oniy to communl.st a.ggresslon

Article IV, paragraph 1, st.am the individ-
ug! commilment of pnrtles, ie., “Fach Party

that aggression by means of armed
attack In the treaty area agsinst any of the
Partles or agalnst any State or territory
which the Partles by unanimous sgreement
may hereafter designate, would endanger its
own peace and safety, and agrees that it will
in that event act to meet the common danger
in accordance with iis constitutional proc-
esses, Measures taken under thls paragraph
shall be Immediately reported to the Security
Counctl of the United Nations,” 5

The Protocol to the SBoutheast Asia Collec-
tive Defense Treaty also concluded by the
partles at Manila, Septemher 8, 1954, states
that “The Partles to the Scutheast Asla Col-
lective Defense Treaty unanimously deslg-
nate for the purposes of Article IV of the
Treaty the States of Cambodls and Laos and
the free territory under the jurisdiction of
the State of Vietnam. ., "=

The United States Senate ratified the
SEATO Treaty an February 1, 1855, by a vote
of 82to 1.™
2. United States asslstance to South Vietnam

under the Seato Commitment

United States asslstance to South Vietnam
has, of course, been evolutionary. Specific re-
quests to which the United States have re-
sponded, pursuant to the authority of Article
IV, Pammgraph 1, are contalned in the:

(a) Message from Presldent Eisenhower to
the President of the Councli of Foreign Min-
tsters of Viet-Nam, October 23, 1954; % and
the

(b) Exchange of Messages beiween Presi-
dent Eennedy and Presldent Ngo Dinh Dlem
of the Republlc of Viet-Nam, December 7 and
December 14, 1861.5

There bave been numerous other requests
over the years for additional aid in order to
meet the high order of North Vietnamese ag-
gression. Preasldent Johnson summarized this
point In his July 28, 1985 speech, “We Will
Btand in Vietnam®, when he sald: *“. ., we
wre In Viet-Nam to fulfill one of the most

Footnotes at end of article,
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golemmn pledges of the American mnation.
Three Presldents—President Elsenhower,
President Kennedy, and your present Presi-
dent—over 11 years have commlited them-
telves and have promised to help defend this
small and vallant mnation (South Viet-
nam)." =
3. Conclusion

The United States response to North Viet-
namese aggression against South Vietnam is
valid under the Seutheast Asia Collective De-
fense Treaty because:

(a) Bouth Vietnam Is expressly covered by
the Protocol to the Treaty;

(b) Bouth Vietnam requested the aeslst-
ance of the United States; and,

(c) The United States responded In ac-
cordance with Article IV, paragraph 1 of the
Treaty.

C. Legality pursuant to the United Natlony
Charter

1. Legality of Seato Treaty under the
Charter

(a) Eegions subject to collective arrange-
ments: The question of legality of American
sotlon In Vietnem would seem to be partianlly
determined hy the legality of the Southeast
Asla Collective Defense Treaty under the
United Natlons Charter.

In spite of the North Atlantic Treaty
{NATO) precedent, critics of America's Viet-
nam policy have revived an old argument
unsuccesfully made by the Bovlet Govern-
ment against NATO on March 31, 1849; 1.e,

(1) The Soviet Government stated In 1949
that the North Atlantic Treaty “embraces
states located In both hemispheres of the
globe and has not as Its alm settlement of
any regional issues.” ¥

(2) Current critics of SEATO have stated
that: “The concept that the Dnlted States—
a country separated by oceans and thouands
of miles from Scuthenst Asla—could validly
be considered a member of a regional system
Implanted in Southeast Asin is utterly allen
to the regional systems envisaged ln the
charter.” @ B

All Soviet objections to the North Atlantic
Treaty, including the ome based on the con-
cept of regions, were relected by the Fareign
Ministers of the contracting parties;* and
the United States Ambassador Austin replied
to the Soviet charges, April 14, 1949, stating
that the North Atlantlc Treaty “is a formal
acknowledgment of the repeatedly demcn-
strated fact that the nation on both sides of
the North Atlantic have a national commu-~
nity of Interest and of democratlc
ldeals . . =

In the case of NATO it was obvious. as a
result of two World Wars fought by the
United States and European allies against a
European enemy, that there was a valid com~
munlty of interest.

As regards Southenst Asia, valld regional
issues emanate frormn the role of the United
States in the Korean Polce Action, World
War I and the Spanish Amerlean War, the
Open Door Policy, the openlng of Japan to
Western trade, the presence of allles In
Southeast Asla and the location of the State
of Hawall and American territories in the
South Pacific.

The argument which was unconvinecing
a8 regard Europe and the United States In
1645 is equally unconvincing as regards
Southeast Asla and the United States In
1966. Oceans, we have found by experlence,
do net make regicnal boundaries. Further-
more, since the SEATO Treaty was concluded
in 1954, the effect of the doctrine of estoppel
by laches might be conaldered 2

Other arguments made by current SRATO
critics and past NATO critics on Charter
grounds are the same or similar; = 1t would
be most beneficlal, therefore, to simply
analyze how BEEATO squares with the Char-
ter. As a general proposition it might be
stated at the outset (without intent to rely
upon the proposition) that critics of Amer]-
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can Vietnamese policy are lneredibly eager io
argue that the United Nations Charter—and
the United Siates Constitution—mean
ezactly what the say, {gnoring the fact that,
for better or worse, they are growing docu-
ments that have besn subjected to consider-
ahble interpretative change. For exampie, Ar-
Hcle 47 of the Charter says “There shall be
established a Military Staff Committee o
adviee and assist the Security Council on all
question relating to0 . . . maintenance of in-
ternational peace and security. . . " There
1= no Military Staff Committee. Article 39
states that “The Security Council shall de-
termine the existence of any threat to the
peace, breach of the peace, or act of es-
slonn . . . yet we have the precedent of the
Uniting for Peace Resolution, whereby the
General Assemhly assumed this duty on an
important occasion.® Article 10 states that
“A member . .. In arrears In the payment
of its financial contributions to the Organi-
gation shall have no vote In the General As-
sembly if two or more years’ of contribhu-~
tions are unpald unless delinquency i due
to conditions beyond the control of the
Membher. Conditions beyond the control™ of
4 member appear, as a result of a recent
precedent, to mean a member (at least a
powerful one) need not pay for things he
does not Uke. The only point to be made
here Is that attempting strict construction of
8 constitutional document, however emo~
tionally gratifylng, i1s folly. The *“States-
Righters” In the United States unsuccess-
Tully attempt to assert this type of Constitu-
tlenal construction 1n the courts every day.

Chapter VII of the United Nations Charter,
entitled, “Actlon With Respect to Threats to
the Peace, Breaches of the Peace, and Acts
of Aggression,” commences with Article 39,
Which states that “The Security Council shall
determine the existence of any threat to the
peace, breach of the peace, or act of aggres-
elon . . .” and ends with Article 51 which
states that:

“Nothing in the present Charter shall Im-
palr the Inberent right of individual or col-
lective self-defense if an armed attack oc-
curs against s Member of the United Wa-
Hons, until the Security Council has taken
the measures necessary to malntain Interna-
tional peace and security . . .

In the Vietnem instance we have two qual-
Ifylng factors:

(a) A constructive attack agalnst a4 mem-
ber, the United States, as 8 member af a col-
lective defense organization; and,

{h) Direct attacks against the United
Btates by North Vietnamese forces In the
Gulf of Tonkin. Notably, these altacks were
immediately reported to the Security Coun-
¢ll as required by Article 51,% and no United
Natlons machinery was rushed Ilnto being,

Chapter VIII of the Charter, entitled “Re-
glonal Arrangements” commences with Ar-
ticle 53 which states that “Nothlng In the
present Charter precludes the existence of
reglonal arrangements . . . for deallng with
such matters relating to the maintenance of
international peace and security as are ap-
propriate for regional action, provided that
Euch srrangements or agencles are consistent
with the Purposes and Principles of the
United Nationa.”

Article 1, under Chapter I, Purposes and
Principles, Indicates first of all that the pur-
pose of the United Natlons Is “To maintain
internationa] peace and securlty, and to that
end: to take efective collective measures for
the prevention and removal of threats to the
peace, and for the suppression of acts of
aggressich or other breaches of the peace . .."”

Article 53, In reference to enforcement of
113 own decisions, states that “The Security
Councll shall, where appropriate, utilize such
regional arrangements or agencles for en-
forcement action under its authority .. .”
Thie Article s often quoted as relevant; how-
ever, due o Its sole application to enforce-



E 256

ment of Security Council decisions, it s not
at all relevant.

Clearly the SEATO Treaty, and action
taken thereunder, 1s valld under the Charter
because:

1. It fulfills the requirementa of Article 151
in that it Is an arrangement for collective
self-defense.®

2. It fulfills the requirements of Articles
52 and 1 in tbat It is a regional arrangement
for the collective maintenance of interna-
tlonal peace and securlty.

Untll such time as the Security Counctl
chomses to act, the reglonsl actlon is war-
ranted, and may even be mandatory, under
the United Nations Charter.

Requirements of notlce to the Becurlty
Council, pursuant to Article 51 of the Charter
and Article IV, paragraph 1, of the S8EATO
Treaty have been met as Iollows:

1. The Becurity Council must be held to
have had judicial notice of all actlons in this
age of Instantaneous communications. Nei-
ther article states who must give the notice.
In fact, pursuant to Charter Article 25 any
member, or 2 non-memhber wWho Is party to
a dispute, could instigate action in the Secu-
rity Councll or GQeneral Assembly. No natlon
has seen fit to do anythlng.

2. United States reports to the Security
Counctl of Article 51 responses to North Viet-
namese aggression have been made as fol-
lows:

&a. The August, 1964 report of the attacks
on Ameriean ghips In the Gulf of Tonkin.®

b. A February 7, 1965 letter of complaint to
the President of the Security Council re-
garding attacks on Pleiku and Tuy Hoa bases,
and other areas®

c. A February 27, 1964 filing with the Presl-
dent of tbe Security Council of the apeclal
report, Aggression from the North, the Rec-
ord of North Viei-Nam’s Campaign to Con-
quer South Viet-Nam ™

d. The formal aubmission, in January,
1966, by the United States of the Vietnam
question, together with a draft resclution
calling for discussions seeking peaceful set-
tlement on the basis of the Geneva accords.®

There have been numerous other reports,
including one by President Johneon on July
29, 1965.

The status of the matter In the Security
Council has been summarized by Mr. Meeker
a5 follows:

1. The Councll has taken no action to re-
store peace and security ln Southeast Asia;
and

2. The Councll has not expressed criticlsm
of United States action.m

Becretary General U Thant bas now stated
that the reason the United Nations could
not unhdertake a peace-keeping role In Viet-
nam is because the Soviet Union, France and
probably Great Britaln do not want 1t to
do s0, He has sald that tbe reason there Is
no United Nations role in Vietham now ls
the same a& in 1954, l.e, that when the
Southeast Asla issue went to the Geneva
Conference most of the principal nrotago-
nists, Including Communist China, were not
members of the Unlted Nations.™ This state-
ment gives a clear Indication that the United
Natlons now considers peace-keeping In ac-
cordance with the Unlted Nations Charter

purposes and principles clearly up to some
other authority than itself, at least when
non-members are involved.

2. Conclusion

The Unlted States, in performance of Its
SEATO commitment to Soutb Vietnam 1s
acting In accordance with 1ts legal obliga-
tions to the Unlted Nations™
D. Legality pursuant to the United States

Caonatttution

1. Domestic legal basis for American ac-
tion in Vietnam: The actlon of the United
States In Vietnam Ls predicated upon several
acta of the Executive and the Congress:

Pootnotes at end of article,
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(a) The SEATO Treaty entered lnto on
Executlve authority and advised and con-
sented to hy the United States Senate.

(b} The many appropriations for military
and economlc ald to Vietnam jointly ap-
proved by Congress and the President since
1954 =t

(c) The Southeast Asla Resolutlon which
states:

That the Congress approves and supports
the determlination of the President, as Com-
mander in Chief, to take all necessary meas-
ures to repel any armed attack against the
forces of the Unlted States and to prevent
further aggresslon, ..

Consonant with the Constitution of the
United States and the Charter of the United
Nations and in accordance with its obllga.
tions under the Southeast Asia Collective De-
dense Treaty, the United States is therefore,
prepared, as the President determines, to
take all necessary steps, including the use
of armed force, to asslst any member or
protocol state of the Southeast Asla Collec-
tive Defense Treaty requesting asslstance in
defense of its freedom . , .5

The Southeast Asia Resolutlon was passed
by a Senate vote of 88 to 2 and a House vote
of 416 to 0."* Senator Willlam J. Fulbright,
in an exchange on the Senate floor with Sen-
ator John S. Cooper, August 6, 1964, stated
that he felt the resolution would give the
President advance authority to take what-
ever action he deemed nhecessary respecting
South Vietnam and 1is defense or with
respect to the defense of any other country,
pursuant to Article IV, of the Southeast
Asia Coilectlve Defense Treaty, indicating
tbat the manner of withdrawing this au-
thority would be by concurrent resoclution.™

The Southeast Asla Resolution ls in ef-
fect today. Off-hand remarks by critics that
Congress may not have known what 1t was
dolng when It voted for tbe Resolutlon are
refuted by: (1) Senator Fulbright's expres-
slon of views previously noterd; and, (2)
the defeat, 94 to 2, of Senator Morse's
amendment to the subsequent March 1,
1966 military appropriations bill to provide
that the *‘joint resolution to promote the
maintenance of Iinternational peace and
security in Soutbeast Asla’ ls hereby re-
pealed.” ™

It seems academlic In the face of joint Ex-
eeutive and Congressional approval of ac-
tlons over the years relative to Vietnam to
breadly discuss the separation of powera
doctrine and related Constitutional issues.
As to the Executive power to commilt forces
abroad without prior Congressional approval,
It has heen held repeatedly, as an adjunct
to hls Section 2, Article II power as Com-
mander In Chief of the Army and Navy of
the United States, that the Presldent bas
the authority to deploy the country's milll-
tary forces abroad and, in fact, into combat.
Since the Constitution was adopted, there
have been gome 125 sucb instances, starting
with the “undeclared war'" with France
from 1798-1800, and Including President
Truman’s sending of 250,000 troops to Ko-
rea during tbe Police Action and Presldent
Eisenhower's sending of 14,000 troops to Le-
banon In 1958.%

The anclllary question of the alleged nec-
essity of a declaration of war to proceed as
the United States ls proceeding In Vietnam
15 equally untenable for the reasons tbat:

(1) As previously outllned, Executlve au-
thority bas been beld sufficient on all prior
occaslons, including the Important and
analagous precedent of Eorea.

(2) Congress, by ita Southeast Asla Reso-
lution and other supporting acts, has given
the equlvalent of a declaration of war, le.,
carte blanche to act under the SEATO Treaty
which a8 & Treaty Is—the supreme law of the
land—pursuant to Article VI of the United
Btates Constitutlon.

Congress, 1t 18 true, has the power to de-
clare war by Article I, Section 8; however, it
Is & virtue or curse resulting from the fact
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that the Constitution i8 an evolutionary doc-
ument rather liberally construed over the
years, that pragmatically thie power has de-
volved in part upon the President via his
powers a8 Commander in Chief and as the
organ of communication with foreign pow-
ers.*®
2. Concluslon

It must be concluded, therefore, that the
actlons taken hy the President and the Con-
gress relative to Vlietnam are Constitutional,

I¥. GUIDELINES FOR INTEENATIONAL COOPEERA-
TION IN DETERMINING VIABLE ACCOMMODA-
TIONS AND INSTIITUTIONS CAFABLE OF DEALING
WITH VIETNAM AND OTHER THEEATS TO THE
PEACE

During October of 1865, the President of
the United States held a White House Con-
ference on International Cooperation “to
search and explore and canvass and
thoroughly discuss every conceivable ap-
proach and avenue of cooperation that could
lead to peace.” Pursuant to the Conference
call, many organlzations working in the field
of international cooperation requested con-
tributions of material from Interested citi-
zens for incorporatlon into reports to be pre-
sented to the President. In common with
many others I rccelved, and responded to,
such a request from the Committes for Re-
search on the Development of International
Institutions of the Naticnal Cltizens’ Com-
mission on Internatlonal Cooperatlon.

The intervening months gince the White
House Conference have not brought the vast
and spontaneous outpouring and inter-
change of intellectual product by govern-
mental and private sources that many had
envisloned. It might, therefore, prove bene-
ficial for Individuals who presented ldeas for
White House conslderation to make them
known publicly with a view to expediting
the avowed goals of the Conference. For this
purpose, mmy rudimentary answers to two
questions posed by the Committee for Re-
search and Development of International In-
stitutions are presented. There was no spe-
cific reference to Vietnam in my remarks;
however, tbeir applicatlon to this inclusive
problem should be obvious. The guestions of
the Committee and tbe answers given are:

A, It there a need to search, explore, exam-
ine, and discuss every avenue that could lead
to peace?

In answering the question it ls assumed
that honorable peace In the abstract Is al-
ready a settled goal. It seems superfluous at
this juncture ln history to discuss the need
and desire for peace. Peace is our unfulfilled
promise to all who we have sent into battle
since 1917 and to all the people of the world.

Since peiace is such an eluslve goal, the
answer to the question as posed must be:
Yes. Exhaustive, pragmatic Intellectual en-
deaver is required for at least two reasons:

1. Although peace s a settied goal, it has
never been adequately characteriged. It can
mean at least three things:

(a) Mere absence of war:

(b) Immunity from conditions reasonably
calculated to result in war; or,

(c) An order wbereby war I8 rendered lm-
possible through control mechaniams.

2. InsufMcient conslderation has been
glven in contemplating and establishing In-
ternational institutions to the non-universal-
ity of ldeological, political, soclal, legal and
moral values. Resultantly Institutions such
a5 the League of Natlons, Unlted Natlons, and
International Court of Justice do not appear
to grow from the moment of thelr inception,
but rather 1o gradually lose Influence.

We must, therefore, preclsely define our
goal and atempt to ascertaln which parts of
our goal might be achieved through the in-
strumentality of broad Institutions, and
which parts might best be achieved on an
ad boc basis.

The same definitive effort s required to
resolve ultimate questions such as;

1. What 1= the range of permissible intra-
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national and international conduct ln at-
tempting to change governmental form?

2. What are the unlversal minimum stand-
ards of government?

3. What 15 aggression?

4. What are the Hmits of legitimate na-
tional self-lnterest and spheres of influence?

5. Under what conditions may one or more
states acquire property rights In the territory
of ancother state?

6. What are the rights of terrestrial states
in space and relative to territorial rights of
states over air space?

7. What are the reasonablec limitatlons
upon the doctrine of self-determination?

8. What are the distinctions between
peaceful and non-peaceful actvities?

It would seem that the continuum of sac-
rifice regquired of each generation and each
Individual in preserving our free soclety
would require that we make every effort to
mount an intellectual offensive calculated
to achieve honorable peace. If we can be
instrumental in such an endeavor we will
certainly not have lived entirely in vain.

B. If 30, howe ean the United States, in the
public or privcte sector, best organize a
broad research program designed to develop
institutions with sufficient resources, teeh-
nigques and brainpower to work continually
toward the fulfillment of these objectives?

In dealing with a problem so complex as
the achlevement of honorable peace It 1s
necessary to think In terms of total mobili-
zation of resources. Therefore. a vast gov-
ernmentally-based project like the Manhat-
tan District of World War 11 which devel-
oped the atom bomb Is proposed. However, to
glve it a degree of operational independence,
the project might be set up in the quasi-
governmental manner of the Rand Coerpora-
tion.

Capabllity criteria would have to be estab-
lished for a broad-gauge, interprofessional
project of board of directors which would re-
port directly to the President of the United
States. The project would be funded hy the
United States but authorlzed to soliclt and
accept publle contributions on a tax-free
basls.

Thereafter. there would be three primary
project goals:

1. Information Eetrieval. A great deal of
random research effort has been, and is being.
expended in the United States and elsewhere
in the fields of public international law and
lnternatlonal eooperation.™

The product of this research. which might
be deemed the basic research product, must
be collected, analvzed, correlated and re-
duced to a fortm whereby it can be readily
tound and ulillzed -

A research staff would have to attack the
vast information retrieval problem on a com-
puter program hasls.

2. Brginpowser Mobilization. The problems
to be solved cut across many disclplines.
Objecllve criteria for Incluslon of Indt-
vlduals and organizations in a brain pool
would have to be set; and these individuals
would heve to he ldentlfled and classified.
Various governunental and professional orga-
nizations could be enlisted in this effort.

The brain pool wnuld also be computerized.
Every qualified individual would he on file
and could be lnstantenously searched out hy
a computer on the basis of hls qualifications,

3. Problem Charaeterization. A prohlem-
ldentification questionnaire would he pre-
pared under prolect ausplces and sent to all
members of the hraln pool. Answers would
be analyzed and problems characterized us-
ing computer techniques.

We would now have all prerequisites for
launching the applled research systems ef-
fort, le., organigation, funds, basic research
product, braln pool, and the regquisite get
of problems. The-next step would be to
utitize the computer technique to: (1) re-
trieve all basic research materials relevant
to each problem; and (2} idenlify all braln
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pool members qualified to coniribute to the
solution of the problems.

A project staff could be built from many
of the braln pool members. Others would be
utilimed on a project basis. Wherever possible,
the people required would be brought to-
gether far a full-time effort. Others could
work on research projects as they now do,
i.e., indlividually or on & group basls. Proce-
dures would have to be set up to enable in-
dividuals to meet and report Inter se as
required. At any rate, all existing valid re-
search techniques would be adopted and
sophisticated.

Promulgation of proposed action plans
would, of course. be ancillary to many re-
search projects. Further effort along these
lines would be effectuated pursuant to sec-
ondary research projects, The over-all project
board could also be given a polley role at
this level.

The project applied research product would
be reported to the President of the Uhited
States for action and also he made a matter
of public record.

In the event of success in these various
research endeavors, it is hoped that viable
international peacekeepilng machinery could
be promulgated.

A pilot study of the proposed problem
solving approach has been conducted by the
Special Cotmmirtee on Space Law of the State
Bar of Michigan. The author and G. Vernon
Leopold, Esq., of that committee. relying
upon backgrounds in International law and
the sciences, elicited two ultimate questions
relative to space Jurisdictional problems:
{1y Are there readily ldentifiable physical
characteristies of space flight, so-called, that
render it capable of differentiation from non-
space fight for jurisdictional purposes? and,
(2} If so. by what means and by what au-
thorlty might space filght be controlled?

A survey was macde of all existing literature’

upon the subjlect; and the inter-disciplinary
brainpower requilrement was determined.
Contact was made with: the American Rocket
Soclety (now the American Institute of
Aeronautics and Astronautics); research and
development corporations: and, universities.

The necessary bralnpower was thereby
identified and an Interdisciplinary commit-
tee of lawvers, scientists and engineers was
set up on a voluntary basis. The problems
were proposed and refined and research proj-
ect asslgnments were delineated. The tech-
nique. which we came to call the Techno-
legal Approach, required close. inter-profes-
sional effort at the working level. Ultimately
it resulted in several fruftful interim
studies.m

It is in essence, the Technolegal Approach
that 15 recommended hereln for the broad
intellectual assault upon the harriers to
honorable peace.

¥. CONCLUSION

Admittedly it is difficult at this juncture,
after the War to End Wars, the War to Make
the World Safe for Democracy, the formation
of the United Nations and the prosecution of
the Korean pollce action ln the name of the
Unlted Nations to find ourselves not much
closer to the goal of eternal peace. We are
faced, it seems, with the somber possibility
that our sacrifice is a continuum; and that
we may never be finished paying for our lib-
erty, or for the liberty we want others to
have, If this is 30, I hope we are as firm in
our determination to prevall as all who went
before. Let us keep In mind, however, that
our greatest challenge i to seek more and
more hases for accommodatlons and viable
Institutions almed at greater lnternational
cooperation.
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Foreign Relatlons, Unlted States Senate,
June 16, 1965, U.S5. Government Printing

" Office, Washington, 1985 (cited herelnafter
as Background), pp. 28-42.

7 Background, 37-40.

1= Artlcle 36, ibid, 38.

M ibid, 30,

15 {bid, 35.

¥ ibid, 38.

17 ibid, 87,

“ibid, 58-60. See also, Brian Crozer,
Southeast Asia in Turmoil, Penguln Books,
Baltimore, 1965 (cited heretnafter as Tur-
moil) who states: “But the so-called ‘Geneva
Agreements’, as they are loosely called, in-
cluded a number of unilateral declarations,
and a final ‘declaration,” which were sup-
posed 10 represent the concensus of the
conference, but which were unsigned, and
therefore not, strictly speaking, binding on
the particlpants.”

¥ Background, 59,

™ ibid, 60.

2 ibid, 81.

=Leonard C. Meeker, “The Legallty of
United States Participation in the Defense of
Viet-Nam,” {cited hereinsfter as Meeker) LIV
Dept. of State Buil, No, 1396, March 28, 19886,
474, 477,

® 1 Hackworth, Digest of International Law,
47, cited at William W. Bishop, Jr., Interna-
tional Cases and Materials, Prentice-Hall,
Inc., N.Y.. 1953, 170,

# Mecker, 477. Note also: “For about 200
years, until the close of the elghteenth cen-
tury, Vietnam was divided Into mutually
hostile halves roughly coinclding with the
present dlvislon,” Turmoil, 135.

% Turmoil, 93-94.

* United Nations Charter,
Membership,

# Aggresyion from the North—The Record
of North Viet-Nam’s Campaign to Conquer
South Viet-Nam, Pebruary, 1965, Dept. of
State 7839, Far Eastern Series 130 (clted here-
inafter as Aggression), appendix A, 30: also
quoted at Turmoil, 140, The full text pub-
lished by Bureau of Far Eastern Affairs of
the Dept. of State, July 2, 1962,

* A Threat to the Peace—North Vietnam's
Effort to Gonquer South Viet-Nam,K Part I
and Part II, The Appendices. Department of
State, Public No, 7308 Far Eastern Series 110,
released December, 1961.

®“Even as they were negotiatlng the Gene-
va Aceords . . . Trained and well-disciplined
party members were picked to remain in the
South to promote Hanol's cause. Arms and
ammunlitlon were cached in hundreds of care~
fully selected spots throughout Vietnam,
During the months alter the Geneva Agree-
ment went Into affect . . . some of the best
trained guertila units moved to remote and
Inaccessible reglons in the South . . . Individ-
ual agents and many members of Communist
celis were told to stay In place, to lead normal
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lives, apd to walt until they received orders
to carTy out party assignments.” ibid, 3.

= Turmoil, 141.

1 Aggression, see footnote 15 supra,

» ibid, 1, sammarizing evidence at pp. 3-14;
"“Mogt recently, Hanol has begun to infiltrate
elements of the North Vietnamese army in
increasingly large numbers. Today, there ls
evidence that hine regimenta of regular North
Victnamese forces are fighting In organized
units In the Bouth,” Meeker 475.

= ibid, 3—4.

= ibid, 3,
1420,

% ibid, 1-2, summarizing evidence at pp.
20-25.

»ibid, 2, summarizing evidence at pp.
x-25. -

* Agreement on the Cessatlon of Hostilities
in Viet-Nam, Chapter IT—Ban on Introduc-
tion of Fresh Troops, Military Personnel,
Arms and Munltlons, Military Bases, Back-
ground, 33-35. See also Meeker's discussion
of this polnt, 483.

= jbid, Geneva Agreement, Chapter III.

= Meeker, 483.

®© J. L. Brierly, The Law of Nations, 4th ed.,
Oxford, 1949, 236237,

# Mecker 483, relylng on the numerous
citations appearing at Fourth Report on the
Law of Treatles by Bir Gerald Pitzmaurice,
articles 18, 20 (U.N. doc. A/CN.4/120 {1959)
I Yearbook of the International Law Com-
mission 37 (UN. doc. A/CN4 'SER.A/1959/
Add.1) and in the report by Sir Bumphrey
Waldock, article 20 (UN. doc. A/CN.4/156
and Add. 1-3 (1963)).

© The most 1lmited definition of aggression
would appear to be that of traditional, direct
aggression such as found In the Act of
Chapultepec as adopted by the Inter-Amer-
ican Conference at Mexico City, March, 1945,
le, “. . . invaston by armed forces of ohe
state Into the territory of another, trespass-
ing boundarles established by treaty, and de-
marcated in accordance therewith shall con-
stitute an act of aggression.” Dept. of State
Bull., March 4, 1945, quoted at Fellx Morley,
The Foreign Policy of the United States,
Knopf, N.¥., 1951, 64. North Vietnam’s actions
&re agpressive under thls most conservative
definition,

9 “Vietnam at the Crossroads at Asia ” Em-
bassy of Vletnam, D.C., 1960, 17, quoted at
Vietnam; Some Neglected Aspects of the His-
toricel Record, Congress of the United States,
Republican Conference, House of Representa-
tlves, August 1965 (clted hereinafter as
GOP) 8.

“ GOP, 9, quoting Francls J. Corley, “Viet-
nam Since Geneva,” “Thought,” Vol. 33, No.
131 {Winter 1958-59), 564.

$GOP, 8, quoting “Vietnam and the Ge-
neva Agreements,” London, May, 1956, 9.

“ The inherent right of seif-defense was
memoralized in Artlcle 51 of the United Na-
tione Charter. “Article 51 refers . . . oniy to
states which are members of the United Na-
tions. However, it is clear that the right of
Individual and collective self-defense . . .

summarizing evidence at pp.

was not created by the Charter .. . The
right existed In International law before the
Charter, avallable to all states . . . Natur-~

ally this right of self-defense remalns avail-
able to non-members.” Willlam W. Bishap,
Jr., at Biskop, 589, quoting s Department of
State memorandum entitled, "“Participation
in the Worth Atlantic Treaty of States not
members of the United Nations,” Narth At-
lantic Treaty, Hearings before Senate Com-
mitiee on Foreign Relations, PA, 1, p. 102,
81st Cong., 18t sess. (1949). See also, Meeker,
476479,

“Text of SEATO Treaty, Background 82—
85.

¥ itid, 62.

®ibid, 62, 63,

= ipid, 65, oo

3t ilid, 63. “As Secretary Dulles pointed out
when transmitting the treaty to the Presi-
dent, the commitments in article IV, pata-
graph I, ‘leave to the judgment of eanch coun-

try the type of action to be taken in the
event an armed attack occurs,’” Meeker 481.
On March 6, the Thalland Forelgn Minister,
Thanat EKhoman, and Secretary of State
Dean Rusk lssued a joint statement at Wash-
Ington, D.C, restating that “thls (SEATO)
treaty obligation ls Individual as well as col-
lective™ On May 68, 1862, when General
Phoumis forces were routed ln Laos, the
United States unllaterally dispatched Ma-
rine and Army forces to Thailand. Within a
few days, Britlsh Australian, New Zealand
and Phillipine units jolned them, Crozier,
107.

2 ibid, 68,

101 Cong. Rec. 10680 (1955), cited at
Everhard P. Deutsch, “The legality of the
United States Positlon in Vietnam,” 52. Amer.
Bar Assn. J. No. 5, May, 1086, 436, 437 (clted
hereinafter as Deulsch); “The (Senate)
commlttee {on Forelgn Relations) is not im-
pervious to the risks which this treaty en-
talls, It fully appreciates that acceptance of
these obligatlons commits the United States
to a course of actlon over a vast expanse of
the Pacific. Yet these risks are consistent
with our own hlghest Interests.” Quoted at
Meeker, 481.

“ Background, 67-68.

% Background, B4-86. Specific reference is
made in Presldent Eennedy's letter to the
atatement in the Unilateral Declaration at
Geneva that the United States “would view
any renewal of the aggression In vlolatlon
of the (Geneva) agreements with grave con-
cern and as seriously threatening interna-
tional peace and security.” p. 84.

“ Department of Btate Public. T437, Par
Eastern Serles 137, released August, 1965.

% Bishop, 587, reprinting Boviet memo-
randum to seven sponsoring governments of
NATO from US. Senate, For. Rel. Comm.,
81st Cong.. 1st sesslon, Documents Relating
to the North Atlantic Treaty, p. 112 (1949).

= “Amerlecan Policy Vis-A-Vis Vietnam, 1n
light of Our Constitution, the United Na-
tions Charter, the 1954 Geneva Accords, and
the Southeast Asia Collective Defense
Treaty,” Lawyers Committee on American
Policy Toward Vietnam, p. 3 (clted hereln-
after as Committee). As an aside, note that
“the Committee” relies on what it consitders
to be favorable precedents at pp. 2-3; how-
ever, on p. 7 where precedents appear un-
ruly, they are somehow reminded of a passage
in Gulliver's Travels that states precedents
merely Justify “Ilnigultous (sic) oplnions”
and should apparently not be consldered by
fairminded men.

% Bishop, 588,

= ibid, 589.

* Doctrines of estoppel are not forelgn to
International Law; see eg., The Chorzow
Factory Case, Perm, Ct. of Intl. Just. 1927,
PCIlJ., Series A, No. 9, P. 31; and. The
“Tinoco Claims Arbltrations’: Great Britain
rs. Costa Rica, Chief J. Taft, Sole Arbltrator,
Oct. 18, 1923, Intl, Arbitral Awards 369.

< Bee¢ e.g.: (1) arguments in 1848 Soviet
memorandum protesting the North Atlantic
Treaty as violative of Charter Articles 51, 52
and 3; {2) rejection ol the Soviet position by
the 12 forelgn ministers signing the treaty
on the grounds that the treaty is clearly
defensive and directed only agalnst armed
aggression; and, (3) the reply of Ambassador
Austin to the charges In the Genetanl As-
sembly whereln he states that the treaty ls
desigred to ‘‘coordinate the exerclse of the
right of self-defenee specliically
in Article 51” and that “Articles 52 and 53
deal with enforcement action and not action
for self-defense . . ."” Bishop, 587-589, see foot-
notes 59, 80 and 61, for origlnal citations. The
Boviet arguments were obviously rejected;
NATO has been In force {rom 1949 to date.

“U.N. Gen. Assembly Of. Rec. 5th Sess.,
Supplement No. 20 (A/1T75) (1950).

% Becurity Councll Hears US. Charges of
North Viet-Nemese Attacks: Statement by
Adlal E Stevenson, U.S. Representative in
the Security Council, August 5, 1964, 124-127,
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trom Dept. of State Bulletin, August 14, 1064,
2T2-274, detatling August 2, 1964 attack on
Maddor and Augusi 4, 1984 attack on Mad-
doz and C. Turngr Joy, all in international
wabers,

< See footnotes 46 re obvious Inherent right
of self-defense of non-member of UN.

* 8ee footnote 64. The Coubcil debated but
adopted no resolutions, Meeker, 479,

* Rackground, 140, Dept. of State Bulletin.,
Pebruary 22, 1865, 240-241. Mr. Stevenson
stated therein: *“We deeply regret that the
Hanoi regime, In its statement ol August 8,

1964 . . . expitcitdly denied the right of the
Securtty Council to examine this problem.”
p. 150.

= Backgrouna, 190; Dept. of State Bulletin,
March 22, 1965, 419,

= Meeker, 479; Dept. of Btate Bulletin,
Pebruary 14, 1966, 231. Ambassador Goldberg
stated: “We are Armly convipced that in
light of its obligatlons under the Charter to
maintain international peace and security
... The Council should address itself
urgently and positively to this situation and
exert lts most vigorous endeavors and its
immense prestige to finding a prompt solu-
tion to " Deutsch, 439440, United States
Mission to the UN. Press Releases 4798 and
4799, January 31, [966.

= Deutsch, 435—440.

1 Meeker, 479.

= Detroit News, May 12, 1966, P, 1-A, New
Yark, UPI dicpatch.

2 See the Resolution unanimonsly adopted
by the House of Delegates of the American
Bar Association on the joint recoonmendation
of its Standing Commlttee on Peace and Law
Through United Nations and Section of In-
ternational and Comparative Law to the ef-
fect “that the posltlon of the Unmlted States
In Vietnam is legal under international law,
and is In ascordance with {Articles 51 and
52 of) the Charter of the United Nations and
the Southeast Asia Treaty.” 112 Cong. Rec,
48524853 {1966) ; Deutsch, 443,

" e.g., May, 19656 Congress approved an ap-
propristion of 700 million to meet Vietnam
military requirements. Meeker, 487; Publlc
Law 89-18—79 Stat. 100; March 1, 1988, Con-
gress approved a #4.8 billion supplemental
military authorization hy votes of 392—4 and
93-2; an amendment that would have limited
Presidential autharity to comamit fotrces to
Vietnam was rejected by the Senate 84-2.
1bid, 487488,

** Background, 128; Text of Puhllc Law
B88—408 (H.J. Res, 1145), T8 Stat. 384, approved
August 10, 1964,

 Meeker, 485,

7 Meeker, 487; 110 Cong. Rec. 18409 (Aug. 6,
1964) Senator Morse agreed, with regrets that
this would be the case. Meeker, 487; 110 Cong.
Rec. 18426-7 (Aug. B, 1864) .

 Deutsch, 442; 112 Cong. Rec. 4192 (1966).
Motian to table Morse amendment carried
92-5; motion to approve appropriation bill
carried, 93-2, ibid., 4226, and 4233 respec-
tively. (I was announced that 5 absent Sen-
ators would have voted “yea.” 1bid, 4232) .

*» Meeker, 484-85, (and 494488 on general
polnt of presidential power to commit United
States Forces); Deutsch, 440, quoting State
Depariment Position Paper prepared for Sen-
ate Committee on Furelgn Relations, Nov,
19, 1965, (and 440442 on general point of
constitutionality).

* Meeker, 488; Deutsch, 440, differentiating
the Presldent'a broad power to “make’” and
“eonduct” war; Edward S. Corwin, The Presi-
dent: Office and Powers 17§7-1957, N.Y.U.
Presg, N.Y_, 1057, 225; “It is true that the Con-
gress, by the Constitution alone has the power
to declare war. But the President, by virtue
of his duty to take care that the lawa be
faithfully executed, and by reason of the fact
that he s Commander in Chief of the Army
and Navy, may resist force by force, where
war In fact exists. He need not walt ‘for Con-
gress to baptize It with a name.’” The Prize
Cases, 2 Black, 835, 669 (1863).

" These well-known sourges, lnclude: (a)
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univeraity-centered research projects; (b)
national, state and local bar association come-
mitteen: (¢) indlvidual experts; (d) projects
directed by private, public and guast-public
lnsuitutions.

aIndications of 10w this might ultimately
be accomplished Lnclude: | 1Y The Massachu-
setta Insgitute of Technology INTREX (in-
formation tranafer expenments} study of
snethods of making all knowledge instantly
available, e.g.. by relephone communicacion
between computer and user, Alm projection
and xerography: (2) Professor Naughton’s
tof Pltiaburgh) conceptual refinements of
the INTREX scheme, l.e., a computer that
would compare a reade?’s punchcard proflle
of his vooation and interests with the output
of published materials and then alert him
to whatever ia relevant to his fleld. As a
further atep, the reader-preflle system could
be connected to an electrostatle copier that
would reproduce selected materials at the
reader’s desk; and, (3) NASA's existent
reader profile aystem (Selective Dissemlna.
tion of Information); whereby an BM 7000
computer matches- professional literature
profiles of scientista with key words from
technical abetracts and sends out punch
eards notlfying the reader of what is avall-
able. Discussed generally at Newsweek, jan-
uary 24, 1968, pp. 85-98.

“ Reports on vArious phases of the pllot
study appear at: I

(a} Leopold & Scafurl, “Law for the Space
Age,” 38 Michigan State Bar Journal i2,

(b) Space Law Forum, “Technolegal As-
pects of Space Bxploration,” sponsared by
Michigan State Bar, American Rocket Soclety
and Institute on Asronautical Selences,
March 13, 1959, Rackham Bullding, Detroit,
Michigan (proceedings unpublishaed).

{¢) Leopold & Scafuri, “Orbital and Super~_
Orbital Space Flight Trajectortes-Jurisdie-
tional Touchstones for a United Natlons
Space Authority,” 38 University of Detroit
Law Journal, 515. Reprinted at Legal Prob-
lems of Spacs Exploration; A Symposium
prepared for the use of the Committes on
Aeronautical and 8pace Sclences, United
States Senate, 87th Cong., 1st Sess.. Docu-
ment No. 28, p. 520 et seq. ’

{d) Leopold & Safur!, “Orbital Space Plight
Under International Law,” 19 Federal Bar .
Journal 27, . ’

(e) Leopold, Scaturl, lawrence, Hoeppner,
.“Jurisdictional Characterization of Cosmic
Flight by Orbital Purameters: Technolegal
Bvaluation and Recommendations” ARS
Papar No. 2202, Presented at American
Rocket Soctety “Space Flight Report to the
Natlon”, Coliseum, New York City, October
10, 1961. N -

(1) Leopold, “Cosmic Survelllance by Space
Plight Momentum,” 8 Wayne Law Review 311.
T(m“m'}aw: A plea for the

ec. pproach”, 41 Michigan Btate
Bar Journal 42, .

{h)- Ses also: Annual Reporta of the Spe-
ctal Committee on Space law, appearing tn
September Iissues of Michigan State Bar
Journal, 1858. to date, .-
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