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38 U.S. Code § 1725 - VA Rule:
Reimbursement for Emergency Treatment

Current through Pub. L. 114-38. (See Public Laws for the current Congress.)

(a)General Authority.—

(1)

Subject to subsections (c) and (d), the Secretary shall reimburse a veteran described in
subsection (b) for the reasonable value of emergency treatment furnished the veteran in
a non-Department facility.

(2) In any case in which reimbursement is authorized under subsection (a)(1), the
Secretary, in the Secretary’s discretion, may, in lieu of reimbursing the veteran, make
payment of the reasonable value of the furnished emergency treatment directly—

(A) to a hospital or other health care provider that furnished the treatment; or

(B) to the person or organization that paid for such treatment on behalf of the veteran.
(b)Eligibility.—

(1) A veteran referred to in subsection (a)(1) is an individual who is an active
Department health-care participant who is personally liable for emergency treatment
furnished the veteran in a non-Department facility.

(2) A veteran is an active Department health-care participant if—

(A) the veteran is enrolled in the health care system established under section 1705(a)
of this title; and

(B) the veteran received care under this chapter within the 24-month period preceding
the furnishing of such emergency treatment.

(3) A veteran is personally liable for emergency treatment furnished the veteran in a
non-Department facility if the veteran—

(A) is financially liable to the provider of emergency treatment for that treatment;

(B) has no entitlement to care or services under a health-plan contract (determined, in
the case of a health-plan contract as defined in subsection (f)(2)(B) or (f)(2)(C), without
regard to any requirement or limitation relating to eligibility for care or services from any
department or agency of the United States);

(C) has no other contractual or legal recourse against a third party that would, in whole,
extinguish such liability to the provider; and

(D) is not eligible for reimbursement for medical care or services under section 1728 of
this title.

(c)Limitations on Reimbursement.—

(1) The Secretary, in accordance with regulations prescribed by the Secretary, shall—
(A) establish the maximum amount payable under subsection (a);

(B) delineate the circumstances under which such payments may be made, to include
such requirements on requesting reimbursement as the Secretary shall establish; and
(C) provide that in no event may a payment under that subsection include any amount
for which the veteran is not personally liable.
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(2) Subject to paragraph (1), the Secretary may provide reimbursement under this
section only after the veteran or the provider of emergency treatment has exhausted
without success all claims and remedies reasonably available to the veteran or provider
against a third party for payment of such treatment.

(3) Payment by the Secretary under this section on behalf of a veteran to a provider of
emergency treatment shall, unless rejected and refunded by the provider within 30 days
of receipt, extinguish any liability on the part of the veteran for that treatment. Neither
the absence of a contract or agreement between the Secretary and the provider nor any
provision of a contract, agreement, or assignment to the contrary shall operate to
modify, limit, or negate the requirement in the preceding sentence.

(4)

(A) If the veteran has contractual or legal recourse against a third party that would only,
in part, extinguish the veteran’s liability to the provider of the emergency treatment, and
payment for the treatment may be made both under subsection (a) and by the third
party, the amount payable for such treatment under such subsection shall be the
amount by which the costs for the emergency treatment exceed the amount payable or
paid by the third party, except that the amount payable may not exceed the maximum
amount payable established under paragraph (1)(A).

(B) In any case in which a third party is financially responsible for part of the veteran’s
emergency treatment expenses, the Secretary shall be the secondary payer.

(C) A payment in the amount payable under subparagraph (A) shall be considered
payment in full and shall extinguish the veteran’s liability to the provider.

(D) The Secretary may not reimburse a veteran under this section for any copayment or
similar payment that the veteran owes the third party or for which the veteran is
responsible under a health-plan contract.

(d)Independent Right of Recovery.—

() In accordance with regulations prescribed by the Secretary, the United States shall
have the independent right to recover any amount paid under this section when, and to
the extent that, a third party subsequently makes a payment for the same emergency
treatment.

(2) Any amount paid by the United States to the veteran (or the veteran’s personal
representative, successor, dependents, or survivors) or to any other person or
organization paying for such treatment shall constitute a lien in favor of the United
States against any recovery the payee subsequently receives from a third party for the
same treatment.

(3) Any amount paid by the United States to the provider that furnished the veteran’s
emergency treatment shall constitute a lien against any subsequent amount the
provider receives from a third party for the same emergency treatment for which the
United States made payment.

(4) The veteran (or the veteran’s personal representative, successor, dependents, or
survivors) shall ensure that the Secretary is promptly notified of any payment received
from any third party for emergency treatment furnished to the veteran. The veteran (or
the veteran’s personal representative, successor, dependents, or survivors) shall
immediately forward all documents relating to such payment, cooperate with the
Secretary in the investigation of such payment, and assist the Secretary in enforcing the
United States right to recover any payment made under subsection (c)(3).



(e)Waiver.— The Secretary, in the Secretary’s discretion, may waive recovery of a
payment made to a veteran under this section that is otherwise required by subsection
(d)(1) when the Secretary determines that such waiver would be in the best interest of
the United States, as defined by regulations prescribed by the Secretary.
(f)Definitions.—For purposes of this section:

(1) The term “emergency treatment” means medical care or services furnished, in the
judgment of the Secretary—

(A) when Department or other Federal facilities are not feasibly available and an attempt
to use them beforehand would not be reasonable;

(B) when such care or services are rendered in a medical emergency of such nature
that a prudent layperson reasonably expects that delay in seeking immediate medical
attention would be hazardous to life or health; and

(C) until—

(i) such time as the veteran can be transferred safely to a Department facility or other
Federal facility and such facility is capable of accepting such transfer; or

(ii) such time as a Department facility or other Federal facility accepts such transfer if—
(I) at the time the veteran could have been transferred safely to a Department facility or
other Federal facility, no Department facility or other Federal facility agreed to accept
such transfer; and

(1) the non-Department facility in which such medical care or services was furnished
made and do documented reasonable attempts to transfer the veteran to a Department
facility or other Federal facility.

(2) The term “health-plan contract” includes any of the following:

(A) An insurance policy or contract, medical or hospital service agreement, membership
or subscription contract, or similar arrangement under which health services for
individuals are provided or the expenses of such services are paid.

(B) An insurance program described in section 1811 of the Social Security Act (42
U.S.C. 1395c) or established by section 1831 of that Act (42 U.S.C. 1395)).

(C) A State plan for medical assistance approved under title XIX of such Act (42 U.S.C.
1396 et seq.).

(D) A workers’ compensation law or plan described in section 1729(a)(2)(A) of this title.
(3) The term “third party” means any of the following:

(A) A Federal entity.

(B) A State or political subdivision of a State.

(C) An employer or an employer’s insurance carrier.

(D) An automobile accident reparations insurance carrier.

(E) A person or entity obligated to provide, or to pay the expenses of, health services
under a health-plan contract.

(Added Pub. L. 106117, title I, § 111(a), Nov. 30, 1999, 113 Stat. 1553; amended Pub.
L. 110-387, title IV, §402(a), Oct. 10, 2008, 122 Stat. 4123; Pub. L. 111-137, § 1(a),
(b), Feb. 1, 2010, 123 Stat. 3495.)
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