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UNYTED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

MDL # 381 (JBW)

(Civ. Nos. 79-747, 82-299,
32-767; 82-771r 82‘7?7;
82-778, 82-779, 82-780,
82-781.,.82-782, 82-785,
82-788, B2-855, B82-856,
82-1140, 82-1141, 82-1753,
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)
IN RE: "AGENT ORANGE"
PRODUCT LIABILITY LITIGATION
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PLAINTIFFS' OPPOSITION TO
UNITED STATES OF AMERICA'S
MOTION TO DISMISS, OR, IN THE ALTERNATIVE,
FOR SUMMARY JUDGMENT




INTRODUCTION

The Agent Orange case is the antithesis of the type case
in which summary judgment is appropriate. Almost every feature whicﬁ
Courts cite when denying summary judgment is present here. Agent
Qrange is a negligencé case in which summary judgment is tradition-

ally not available. 6 Moore's Federal Practice (Second Edition),

¥ 56.15 [1.-0], p. 56-399. More significantly, it involves com-

plex policy issues of great public importance which need the full

exploration of trial and, hence, should not be decided on affidavits.
» ¥56.15 [1.-0}, pp. 56-398, 404,

The policy considerations raised by the causation issue”
and its public importance are bvious. The executive and legis-
lative branches of government have attempted to address this issue.
However, they have rneither compensated the veterans and their fami-
lies for their injuries, nor succeeded in allaying their profound
fears that their injuries were caused hy the veterans' exposure to
dioxin-contaminated Agent Orange.

The causation issue continues to be shrouded in great on-
going controversy within the scientific community. The epidemio-
logical studies undertaken in an effort to resolve the causation
issue .are incomplete. As we will show, those studies which have been
completed contain serious deficiencies for which the government is
responsible which preclude their results from being used as a basis

for granting summary judgment.



Nor does the motion of the United States for summary
judgmentl/ satisfy the requirements of Rule 56 of the F.R. Civ.P.,
and even if it did, it could not now be granted consistent with Rule
56 (f) thereof, Moreover, there are numerous facts and mechanisms
which render the application for such relief unwarranted and unsuppor-
table.

THE LAW OF SUMMARY JUDGMENTS

We begin with the threshold concept that the moving papers

must affirmatively

...8how that there is no genuine issue as to any
material fact and that the moving party is entitled -
to judgment as a matter of law.
[Rule 56{(c}, F.R. Civ.P.]

This the United States has completely failed to do.
Second, there are certain "boilerplate” principles of law
applicable to summary judgment motions which may be briefly summarized

as follows:

a. The proponent has the burden of showing by
credible evidence of sufficient probative
weight, that there is no genuine triable
issue of fact. Adickes v. Kress, 398 U.S.
144; Donnelly v. Guion, 467 F.2d 290 (24
Cir. 1972), Moore's Fed. Prac., s 56.15
[1.-00), p. 56-403, 56.16 [3], p. 56-463.

b. Where the evidence on the issue which is

1/The United States' references to a motion to dismiss is hallucin-

atory. Such a motion is addressed only to the pleadings, which here
are manifestly adequate, assuming their truth as required by such a

motion, to withstand such an onslaught.



the subiject of the motion for summary
judgment is largely in the hands of the
summary judgment proponent, the motion
should be denied. Pollar v, Columbia
Broadcasting System, 368 U.5. 464 (1962).

C. Where the issue to be resolved on the
summary judgment motion depends on ex-
pert opinion which is sharply disputed,
summary judgment is inappropriate., Sartor
v. Arkansas Natural Gas Corp.., 321 U.S.
620, (1944).

d. Affidavits supporting a motion for summary
judgment may have insufficient probative value
to satisfy the burden imposed upon the moving
party, if not made on personal knowledge.
Moore's Fed. Prac. , 56.11(3), p. 56-231;
Avery v. Norfolk & Western Ry. Co., 52
F.R.D. 356 (N.D. Ohio 1971). "Affidavits
containing mere conclusions have little or
ne probative value for purposes of a motion -
for summary judgment."” Moore's Fed. Prac.,
¢ 56.11, p. 56-242. »

e. Any reasonable doubt should be resolved
against the movant. Van Brode Milling Co. v.
Kravex Mfg. Corp., 21 F.R.D. 246 (E.D. NY
1857},

f. Courts should exercise great caution in grant-
ing summary judgments and should guard against
depriving a party of a trial upon the merits when
a bona fide dispute exists upon any material issue
of fact. Minnesota Mining & Mfg. Co. v. Superior
Insulating Tape Co., 284 F.2d 478, 483 {(8th Cir,.
1960).

Some explanation is in order in the facts of this casge.
Thus, for example, all courts have expressed difficulty with the con-

cept of trial by affidavit, which is what the government proposes



here.2/ as Professor Moore has put it in discussing the leading case

of Sartor v. Arkansas Natural Gas Corp., 321 U.5. 620 (1944):

In Sartor v. Arkansas Natural Gas Corp., a
suit to recovery royalties on the basis of market
price alleged to be in excess of a 3-cent rate at
which plaintiff has been paid, the Court reversed
a summary Jjudgment for the defendant., Justice
Jackson emphasized the analoguous function of the
judge in ruling on the motion to that which he
exercises in ruling on a motion for a directed
verdict; and noted that defendant's affidavits
as to market price were given by interested or
biased witnesses and their testimony, if given
at trial, would have been for the jury to evalu-
ate and for it to decide whether any  and if any
what, weight is to be given to their testimony.
He stated that Rule 56 "authorizes summary judg-
ment only where the moving party is entitled to
judgment as a matter of law, where is it quite
clear what the truth is, that no genuine issue
remains for trial"; and that ‘

"It may well be that the weight of the evi-
dence would be found on a trial to be with defen-
dant. But it may not withdraw these witnesses
from cross-examination, the best method yet de-
vised for testing trustworthiness of testimony.
And their credibility and the weight to be given
to their opinions is to be determined, after trial,

in the regular manner." (Citations omitted.)}

2/The sole support for the government motion is the affidavit of Zena
A. Stein. (See infra in text for criticism of her affidavit). The
vague and omnibus reference of the government in its motion to "the
record of this litigation" is manifestly insufficient to put plaintiffs
on notice of what they c¢laim therein supports their motion. Be it re-
membered, the burden of proof here is on the government, not the plain-
tiffs, and the Pederal Rules still have not foresaken their requirement
of so-called "notice" pleading. No court should place on the opponent
of the motion the onus of cailing out what it is, at its peril, that
the government thereby seeks to invoke on its behalf from the tens of
thousands of pages of pleadings, documents, depositions and the dis-
covery materials contained in "the record of this litigation." If the
government is to lazy or recalcitrant to do its job properly, that is
not the fault of plaintiffs; but, such a defalcation of duty palpably
cannot entitle the government to summary judgment here,



6 Moore, Fed, Prac., %56.16 (1.-00], p. 56-402, See also Colby
v. Klune, 178 F.2d 876 (24 Cir. 1949) in which Judge Frank held:
Particularly where, as here, the facts are
peculiarly in the knowledge of defendants or
their witnesses, should plaintiff have an op-

portunity to impeach them at a trial; and their
demeanor may be the most effective impeachment.

[Id., at 874.]

Judge Frank also spoke out against an approach tolitigation which wrong-
ly disposed of highly contested matters at the pre-trial stage:
We hear much of crowded trial dockets as

the cause of deplorable delays in the adminis-

tration of justice. The way to eliminate that

congestion is by the appeointment of a sufficient

number of judges, not by doing injustice by de-

priving litigants of a fair method of trial.

[_I_do ! at 873.] . -

The reasons for these rules are obvious. They lie rootkd

in the fact that it is too easy for one party or the other to come
forward with a trumped-up, conclusory affidavit, which is at the same
time facially plausible and technically defective, and use it to try to
alter the burden of proof and prevent that full inquiry which is right-
ly the hallmark of civil litigation. The plain fact here, in context,
is that the government, to succeed on its motion, must establish that
in fact Agent orange did not cause the injuries of the plaintiffs and
coculd not have done so. The question here is not what plaintiffs can
or cannot prove. Plaintiffs' need "prove” nothing, need show nothing
to the Coéurt or the Untied States until the government has shown, hased
on evidence whose credibility, materiality and strength is not in

doubt, that there is no genuine issue as to causation. This it has

not done.



Notwithstanding the obvious and articulated invitation by
the Court to the government to file this wmotion, notwithstanding the
government's hesitance to do so,.and notwithstanding the Court's oft-
repeated pre-analysis if not pre-judgmenté/ as to the weakness of the
plaintiffs ' causation case on birth defects, this Court can do nothing
to or about the plaintiff's causation case unless it can do so with-
in the scope and intendment of the Federal Rules of Civil Procedure.
The bold-facedness of what the government attempts here at the Court's
urging is highlighted by the facts that (1) no si:iilar invitation by
the Court was issued to the chemical companies who had just as much
to lose as the government does, (2) no similar motion has been made
by the government in response to the chemical companies' third-payty
complaint against it, (3} the court has allowed that third party com-
plaint to go forward on the reproductive issue alone as the sole ba-
sis for recovery at the present time, and (4) the settlement with
the chemical companies specifically took account of reproductive/
birth defect instances in its countenancing a reservation of a por-

‘tion of the settlement for future claims, with obvious reference to
after-born children. It would be a cruel hoax indeed if the claims of

the veteran plaintiffs to settlement moneys were dissipated by payment

3/what this Court wrongly views as evidence of the weakness of the
plaintiffs' reproductive case cannot substitute for the only legally
permissible basis for decision here - that the government has shown
beyond the shadow of a doubt that there is abseolutely no way in which
the plaintiffs oculd recover bhecasue there is no genuine issue between
the plaintiffs and the United States on the issue of causation.



of benefits for reproductive misadventures if, at the same time,

there could have been no recovery for such.

THE STEIN AFFIDAVIT

We turn now to the sole demonstrable basis for the govern-

ment's motion--the affidavit by Zena A. Stein. This affidavit is so

defective legally that it can profit the government nothing on this

motion.

As to gualifications:

1.

Stein derives some of her income from
major research projects funded by the Unlted
States (NIH). . »

Stein is a consultant for the United States
(NIEHS, EPA and NIOSH at least), presumably
deriving income therefrom.

The affidavit is silent as to what "evidence"
Stein gave to the Australian Royal Commission,
whether it even involved birth defects, what
she said, which side she took in the contro-
versy if she was involved in it, how much work
she did, who underwrote any expenses in regard
thereto, and how much time she herself spent on
doing research and/or reviewing literature on
Agent Orange.

No publications which, from their title, apper-
tained to Agent Orange.

No position which, from its title, involved any
Agent Orange responsibilities.

No specific indication of training in the epi-
demicology of environmental exposures.

No indication of what specifics other than three
studieg, she reviewed in formulating her opinions.



8. No showing of any clinical examination or
treatment of Agent Orange victims.

As to substance:

1, No statement of personal knowledge vs.
information and belief,

2, Conclusory versus being a statement of
facts within her knowledge.

3., No definition of "birth defect" and
whether her practical experience is mental
and/or physical birth defects.

4, What is comprehended by the term medical
vs., medical/scientific literature (44},
since very little is written by medical
doctors, including CDC's Erickson who is a
dentist by trade.

5. What a "trace contaminant" is and whether
her use of the term "trace" somehow copdi-
tions her thinking as to the amount of expo-
sure sustained by the plaintiff veterans.

6. When did she "examine” the proposition (45),
for what purpose, at whose request, at whose
cost.

7. What animal, human and general studies has
she reviewed. How do plaintiffs counter such
abstract generalities?

8. What animal data re phenoxy herbicides did
she consider (47)? Did the phenoxy herbicides
in questin contain TCDD? A dearth of authority
implies some. What authority showed positive
results. Is the other authority negative or
merely neutral to the proposition? What are its
strengths and weaknesses. How does that authority
square with the increased incidence of embryo
deaths in humans from Seveso? Who performed the
negative or neutral studies and who financed the

research?

9. Define the basis on which animal experimentation
furnishes a predictor of human response (¥7).
Does predictability have anything to do with dose?
Does dose have anything to do with reproductive
outcome, What is the mechanism of the effect,.



10.

11,

12.

13.

14.

15.

Why is it impossible to postulate no thres- -
hold dose for reproductive effects? What is

the effect of chronic versus acute exposure

on reproductive effects. Does the lipophylic
characteristic of TCDD import any concern for
predictabhility or dose~effect relationghips.

Did the animal studies involve chronic or acute
exposures? Does biocaccumulation have any impact
on reproductive effect?.

Why, in the last sentences of ¢ 7, do you seem

to distinguish between epidemiologic data as being
founded solely on human versus animal observations?
Is animal study invalid? If so, why rely on it?

1f not invalid, is your reference to "dearth" not

a matter of conclusion and inference versus fact?
Is not this sentence a non~sequitur from what goes
before?

What level of proof do you want for causal associa--
tion or cause to be demonstrable?

Can you testify, on the basis of the three supposed
epidemiologic studies set out in ¢ 8, .that Agent
Orange, as a matter of reasonable medical/scien-
tific certainty did not cause the reproductive in-
sult in any plaintiff in this litigation?

J

Have you reviewed the medical records of Chad and
Michael Jordan or Kerry Ryan in this case? Have
you read the depositions of their parents? Do you
know how much Agent QOrange éexposure their fathers
had?

What are the defects and weakenesses in the three
studies to which you refer? Would a layman fully
understand the import of those defects and weak-
nesses or would they require elucidation by ex-

pert witnesses in the fields of medicine, science
and epidemiology? Are there not some specific
positive results in each of the studies? 1Is or are
any one or more of the studies capable of disproving
causation of the reproductive insult in any given
individual as a matter of absolute certainty?

Could fundamental mis-suppositions as to the expo-
sure of those involved in the studies invalidate the
results? What is your opinion of the governmental
abuse of scientific integrity in manipulating the
cohorts in Ranch Hand after the start of the study?



16.

17.

18,

13,

20.

22.

23.

24,

What importance do you attach to "statistical
significance" as a baseline for predictability?
Can multiple tests éver, together, alter the
determinants for "statistical significance"?
What significance would there be to a finding of
cleft palates and spina bifida in animals exposed
to dioxin as a teratogen and the same birth de-
fects in humans as a result of paternal exposure.
Is 'is impossible for maternal and paternal expo-
sure to produce the same reproductive defect,.

Can c¢hildren acquire birth defects from chromo-
somal changes in their fathers? Can they "inherit"
birth defects from their fathers?

Are there any results which are absolutely certain
on the basis of the three studies you cite.

Is there other birth defect data known from occupa-
tional or environmental exposures to dioxin?

Is it fair to say that you do not "know" that -
Vietnam service did not raise the risk of "major®
birth defects? Is cleft palate a major defect? ’
Is spina bifida? Is cancer in the offspring? 1Is
excess spontaneous abortions?

Is it not true of Ranch Hand that, with a scope so

broad, no meaningful data to support a negative can

be said to arise as to any individual birth defect?

Is it not the function of epidemiology to be as nar-
rowly and precisely focused as possible?

Does the fact that imprecise studies do not yet show
a causal connection mean that no such connection can
ever be shown? If any one of the studies showed a
general positive result, could it not be said that
that positive result was open to doubt because of
the inherent weakness of the study?

Is the "evidence® you refer to in § 9 different than
the studies in § 8. If so, what is it? What is "con-
sistent" evidence? Does this mean there is some evi-
dence to support a relationship. If so, what is it?
Why do you call it inconsistent?

Are there any clinical symptoms or chemical tracers

(§ 10) which can indirectly link defects to chemical
exposure of the fathers? Are there any?

-10-



25, Does the face that you do not know of such
symptoms or tracers for the fathers mean they do
not exist?

26. What does "reasonable degree of certainty or
probability” mean to you?

The list could be longer. There are more questions,
more points of doubt, more conundrums, more weaknesses, more omis-
sions, but, at a given point,their explication is like “carrying
coals to Newcastle". The point of all this exercise is real}y
quite simple. We simply don't know what Stein's pertinent qualifi~
cations are, what her knowledge is, what she bases her opinion on.
Her affidavit is living proof of why Moore, in hundreds of pages 5f
textual treatment, does not cite one instance of proving or.dispering
medical causation by affidavit in a summary judgment proceeding. The
fact is that medical causation is an area fraught with nuances which
affect the weight and even the admissibility of an opinion. At a
minimum, plaintiffs are entitled to depose Stein to flesh out and con-
tradict her affidavit and the conclusions in it.

At best, Stein's affidavit represents her and the govern-
ment's view of things, a view substantially contradicted by several
of plaintiffs' witnesses who testified on discovery by the chemical
companies (Silbergeld, Hatch, Codario, Levin, Hay, Legator). See
also the affidavits of Dr. Alan Levin and of Dr. Ellen Silbergeld
attached hereto. Thus, the best the Stein affidavit does for the
United States is to create a conflict. But, a conflict does not, by

definition, establish the absence of a genuine issue of material fact.

-11-



THE "TEST" OF CAUSATION

This Court has suggested that the applicable causation
standard is the "but for" or 51% probability test. However, that
test is not a formulation of a neutral factual proposition against
which the evidence on the causation issue can be evaluated to deter-
mine whether there are genuine disputed issues as to the material
. facts., On the contrary, the "but fof“ causation test is in reality
a policy sensitive statement which operates here ~4 a built-in
bias against recovery. There is no hard and fast rule which requires
this Court to apply the "but for" causation standard in preference

to the less stringent "substantial factor" test. Delgado, "Beyong

Sindell; Relaxation of Cause in Fact Rules for Indeterminate Plain-

tiffs”", 70 Calif. Law Rev., 881 (1982); Malone, "Ruminations on Cause

In Fact", 9 Stanford Law Review 60 (1956). Plaintiffs respectfully
urge the Court to again review the cited law review articles for the

useful insights they present on the causation issue,

Turning to our facts, there are three potential tests ap-

plicable here:

{1] The "but for" test, under which the plain-
tiff must establish that without defendant's ac-
tions the injury would not have occurred, is the
most frequently empleoyed test.

[2] A material and contributing factor test,
which requires that plaintiff show only that
the defendants' conduct contributed tc his or
her injury, is applied in some jurisdictions of
mixed causation.

* * * *



[3] Courts could also lower the burden of
proof where a defendant's action appears es-
pecially reprehensible, so as to allow plain-
tiffs to recover by showing that causation

is possible, or conceivable, rather than
probable,

[Delgado, supra, 70 Cal. L.R. at 886-7, B897].

However, the but-for test is patently defective. As

Malone puts it:
The essential weakness of the but-for test
is the fact that it ignores the irresistable
urge of the trier to pass judgment at the same
time that he observes. It is an intellectual
jacket to which the human mind will not will-
ingly submit., The test was discredited even for
philosophical usage by David Hume, its originator.
(Citations omitted.) -
[9 stanford L.R. at 66-67]. In support of the "substantial factof®

test, Malone states:

We demand that we be allowed to judge as we ob-
serve, Drama has triumphed over syllogism.

[1d., at 89].

Given the latency factor, the multi or mixed causal sources
to which plaintiffs' diseases can be attributed and the government's
sole responsibility for any deficiencies in the evidence needed to re-
solve the causation issueﬁ/, a strong equity and public policy argu-

ment exists for the application here of the less stringent "substan-

4/3ee Plaintiffs! arguments supporting the shifting of the causation
burden to the government, set forth in Plaintiff's Memorandum of Points
and Authorities in Opposition to the U.S8. Motion to Dismiss (dated
lo/10/84), pp., 131-192,

-13-



tial factor" test. To do so would not require any radical depart-
ure from well settled judicial treatment of the causation-in-fact is-
sue.

"On its face, a simple mechanical formula
requiring only a finding of but for causation
is in reality a contextual policy sensitive in-
strument. The commentators, Malone3/, Green®/,
Keetonl/, and Prosser?/, purport to find a sliding-
scale approach in which courts apply the causation-
in-fact requirement with decreasing stringency as
the equities or public policies increasingly favor
recovery. (70 Calif. L. Rev. at 891).

The Court is not powerless and should rnot hesitate to ap-
ply an appropriate causation standard tailored to the unigue circum-
stances of the Agent Orange case. The record is clear on the govérn-
ment's fault for the use of dioxin-contaminated Agent Orange and }he
enormous disparity of knowledge on the causation issue between an all-
powerful government and the plaintiffs, and the government's negli-
gent conduct which imposed upon it sole responsibility for any defi-
ciencies in the evidence reeded to decide the causation issue. By
any balancing test which weighs the justice, equity or public policy
considerations incident to the causation issue, the plaintiffs should
prevail. This Court in determining whether to apply the "but for"
or "substantial factor”" standards, should select the latter because

plaintiffs deserve the benefit of a less stringent burden of proof in

S/Malone, "Ruminations on Cause-in-Fact", 9 Stanford L. R. 60, 61-64
1956).

5/Green, "The Causal Relation Issue in Negligence Law", 60 Mich. L.R.

543, 560-561,

1/Keeton, Legal Cause in the Law of Torts, VII 18-20 (1963).

B8/Prosser, "Handbook of the Law of Torts", 237 (4th Ed. 1971), at 459.



keeping with the equities favoring plaintiffs,.

Such an appropriate résolution here would not even involve
the Court in a “rgduced burden®” analysis. However, here, we submit
that the government's conduct meets the reprehensibility test justi-
fying adoption of such a reduced burden standard. We begin with the
fact that this Court has given substantial play and weight to the
government contractor defense in its Fairness Opinion in this case.
This means, perforce, that this Court viewed the government as probab-
ly having had as much or more knowledge than the chemical companies.
This Court also certified a punitive class action against the manu-
facturers. Next, we know that the difficulty claimed by the United
States to be present in the data which supposedly precludes a showing
of causation is a difficulty caused totally by governmental failu;e to
monitor and measure exposure and to test the servicemen at the time of
exposure and immediately thereafter.

The fact is that the government has not moved against the
plaintiffs on the ground that it was not negligence. What it says
for purposes of this motion is that it can be as negligent as the
day is long and that it can affirmatively preclude a finding of causa-
tion by its deliberate and/or negligent failure to test the product it
procured, to monitor exposure, to treat and re&ord reaction data, and
to test its servicemen. The very concept is heinous. It is most
akin to letting the criminal destroy evidence or cobstruct justice.

For any court to profess itself powerless to cope with such repre-

hensible conduct and permit the United States to proclaim that the

~15=-



fruits of its omissions bar recovery makes a mockery of justice.

As Malcne states:

Whenever a court's estimate of the impact
of policy upon fact finds its most natural and
comfortable expression in terms of quantity, it
seems sensible that it should be free to abandon
the but-for rule and resort instead to the sub-
stantial factor formula,

[9 stanford L.R., at 96-7.] While Malone spoke of the substantial
factor rule, the "reduced burden" standard of Delgado would also be

appropriately invoked here.

Finally, the historical evaluation of the tort doctrines
of causation casts sefious doubt that the economic rationale under-
lying the "but for" causation test is appropriate in the unique cir-
cumstances of the Agent Orange case. The "but for" causation dootrine
replaced the earlier doctrine of objective causatior whose central
legitimating function was corrective justice and the restoration of
the status quo that existed before any infringemen; of a person's

right.

"The idea of vindication of individual
rights was intimately connected with the notion
of objective causation. Only if it was possible
to say objectively that A caused B's injury
would courts be able to take money from A and
give damages to B without being charged with re-
distribution, Without objective causation a
court might be free to choose among a variety
of possible defendants in order to vindicate
the plaintiff's claim. If the question of which
of several acts "caused" the plaintiff's injury
was open to judicial discretion, how could
private law stay clear of the dangers of the
political uses of law for purposes of redistri-
bution.® Morton J. Horwitz, “The Doctrine of

Objecijtive Causation; The Politics of Law" ed.
David Kairys, Pantheon Books, 1982, 201, 202.

=16~



The doctrine of objectivé causation borrowed from the
natural sciences the notion that there were objective "chains of
causation” from which judges could scientifically determine which
acts in a complicated series of events really "caused" the plain-
tiffs injury. Horwitz, p. 202. The doctrine recognized the need
to establish “"proximate" cause as distinguished from remote cause
and it sought to classify situations in which separate acts consti-
tuted "intervening" or "supervening" causes sufficient to break the
"chain" and hold another defendant liable,

"But, above all, it was necessary to find

a single "scientific" cause and thus a single

responsible defendant, for any acknowledgement

for multiple causation would open the floodgates -

of judicial discretion." Horwitz, p. 202. : L

The doctrine of objective causation came under attack in
the 1870's. It was disputed that the law could objectively distin-
guish between "proximate" and "remote" causes in order to assign
legal liabkility in a non-discretionary manner. It was argued that
the rhrase "chain of causation” embodied a dangerous metaphor; that
there was no single objective "proximate" cause, and that the true
cause of any event was the whole set of its antecedents taken togetﬁer.
Horwitz, p. 203,

The perception arose that the doctrine of objective causa-
tion and its recognition of multiple causation would give judges
uncontrolled discretion to infuse their concepts of politics and moral-

ity into the law and to impose tort liability upon entrepreneurs and

thus inhibit economic growth.

-17-



Under the later attack in the 1920's of the school of
Legal Realists, the ultimate result of the politics of causation
was the replacement of the doctrine of objective causation with the
"but for" causation test and its rationale of limiting entrepreneurial
liability and promoting economic growth.

"Without objective causation, the problem

of assigning liability has become simple a ques-

tion of the fairness of the distribution of risks",

a concealed half-conscious battle on the guestion

of legislative policy. Liability for injury had

beccme just another cost of doing business, which

could be "estimated", insured against, =ad ulti-

mately included in the price paid by the public”,

Horwitz, p. 211.

It is clear that at its root, the "but for" causation test
is simply a rule of fairness as to the distribution of risks that,a
Court applies in a given case in accordance with its tort policy pre-
conceptions. It has limited significance in furthering tort law goals.

Calabrese, "Concerning Cause and the Law of Torts", 43 U. Chi. L. Rev,

69, (1975).
In the Agent Orange case, there is no compelling "fairness®

‘policy reason justifying application of the "but for" causation test
as the burden to be met by the veterans in proving their claims against
the government. The facts cry out for a less draconian causation stan-
dard.

| In summary therefore, in the intefests of fairness, justice
and eguity, the Court should reexamine its inclination to apply the
"but for" causation test. The causation issue is so freighted with
policy considerations and public policy importance that a full trial

record should be developed before the Court determines whether to apply
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the "but for" or "substantial factor" teét or some alternative less
stringent approach similar to those described as means of avoiding

the causal problem. Since this a complete important case in which
there is a genuine dispute as to what causation standard should be
appiied as a matter of policy, and since the application of the pro-
per standard itself turns upon the development of a complete eviden-
tiary record, plaintiffs are entitled to an ample opportunity for dis-

covery on the causation issues. Hospital Bldg. Co. v Trustees, Rex

Hospital, 425 U.S. 738 (1976). Summary judgment should therefore be
denied.

BURDEN AVOIDANCE MECHANISMS

[}
The Court has available to it several mechanisms by which

to find that any burden on the plaintiffs has been satisfied. We
say "any" burden because we submit, as set out infra, that there is
not really or properly any burden on the plaintiffs to establish any-
thing in terms of this motion., Essentially, here the burden is on the
United States.

First, while not strictly a Eurden avoidance mechanism, the
Court has available to it, as noted supra, two lowered standards of
proof which are available in the facts of this case. On one level,
it certainly can apply the "substantial factor" test., Whether this
is because there are more than one potential causes of the injury
or because this test tracks the vital reality of the judgment process
without placing the trier in a mental straight jacket, the result is

the same. Moreover, given only that the government's conduct be deemed
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reprehensible, the Court could lower the burden to one of shbwing
causation by proof of what is possible or comeivable, rather than
the probably standard usually used, 70 Cal. L.R., at 897. CEf.

Stubbs v. City of Rochester, 226 N.Y. 516, 526, 124 N.E. 137, 140

{1979), holding that a one-sixth increase in cases of typhoid after
the city negligently allowed its water supply to be contaminated was
reasonable certainty in the face of many other potential causes of
typhoid, causes which the plaintiff could not distinguish. Compare
that result ensuing upon a 16% increase in cases, with the “statis-
tically significant" 200% litmus test increase upon which this Court
erronecusly insists, and this Court's result cannot even be called
anachronistic. 3
Second, the Court could find that exposure to the risk at-
tendant upon dioxin exposure is a harm in and of itself (See 70 Cal,
L.R., at 896), thus disregarding any resolution of causation completely,
The theory of recovery is akin to that underlying causes for inflic-
tion of mental distress. Recovery can be had under this theory for
negligent conduct if the contact with aﬁd/or exposure to dioxin is
treated as an impact, or for reckless disregard of the rights of
others in the event that exposure to dioxin is not treated as an im-
pact. We submit that the government's conduct would satisfy - either
level-of proof, although that really is not at i;sue on this motion.
Third, the Court can avoid a burden-based decision by the
use of a presumption. The presumption has its foundation in the

FIFRA statute which presumes the Agent Orange herbicide to be a toxic



poison harmful to human health and in the judicial declarations

that it is one of the most toxic chemicals known to man.2/ 1If the
presumption is indulged, then plaintiffs have made out a prima facie
case at the threshold. Certainly they make out enough of a case
thereby to be entitled to go to a jury.lﬂ/

The Court could also shift the burden of proof to the
government once risk-creation and harm are shown.ll/ It is not
seriously disputed that the government's use of dioxin-contaminated
Agent Orange in Vietnam created a risk of{harm to the plaintiffs.

The government's discontinuance of Agent Orange spraying after the
Dow Chemical Company letter of June 15, 1970 to Secretary of Defeﬁse
Melvin Laird is telling evidence of its belief that the spraying fre-
ated such a risk. Thus, since plaintiffs are suffering harms or in-
juries as the result of conditions, illnesses and/or diseases which
have been demonstrated by the medical/scientific literature to be

the same as or to be the type of harms caused by exposure to dioxin,
they satisfy the risk-creation/harm standard sufficiently to shift
the burden to the givernment to prove that plaintiff's injuries were

not caused by their exposure.lﬁ/ This approach was recently followed

9/see plaintiffs' arguments regarding FIFRA and the regulatory and
judicial history of 2,4,5-T set forth in Plaintiffs' Memorandum of
Points and Authorities in Opposition to the United States' Motion

to Dismiss (dated 10/10/84) pp. 167-188 (hereinafter Plaintiffs'
Memorandum” )

10/0f course, this assumes there is a burden on the plaintiffs, which
there is not. The burden on this Motion, as noted supra, is on the
United States.

11/pPlaintiffs' Memorandum, pp. 151-166.

12/1d., at pp. 151-166



by the Court in Allen v. United States, 588 F.Supp. 247 (D. Utah,

1984), a decision which this Court has cited with favor on this very
issue in its Fairness Opinion. The Allen approach is apparently not'
new, having also been used in the leading English case of McGhee

v. National Coal Board, 3 aAll E.R. 1009 (1972). See 70 Cal. L.R.

at 896-7.

The Court can also avoid the burden problem in causation by
estopping the government from denying causation once its negligent
conduct and the occurrence of harm are shown.l3/ The estoppel is
justified not only by the negligent conduct of the United States,
but also by its failure to monitor exposure, its failure to treat

and record the symptoms of the servicemen, and its failure to test
.

the veterans timely or to test the product before use.

Use of any of these mechanisms could nullify and/or reduce
the burden on plaintiffs to permit their action to go forward. 1In
so arguing, two cautions must again be set out. PFirst, the burden
here is not on the plaintifis. Second, the argument assumes the
propriety of the Court's statements on causation, an assumption the
plaintiffs strenucusly contest, as set out below,.

THE LEGAL INSUFFICIENCY OF
THE GOVERNMENT'S CASE

The only thing specific the government has given this Court
is the Stein affidavit and the references therein. This is complete-

ly inadequate to serve as a kasis for summary jdugment.

13/Plaintiffs' Memorandum, pp. 75 - 76
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The Stein affidavit itself is.hopelessly inadequate, as
set out above, to establish anything., Her affidavit addresses only
the generic level of causation, never the matter of proximate cause
in an individual case, It is silent as to her meaningfully relevent
qualifications, It is without specific reference to literature except
in three instances which are considered below. It is conclusory. It
does not discuss the merits or demerits of any of those three ref-
erenced studies and gives no indicator or analysis of the confidence
which can be placed in any of them.

This latter failure is critical, Although the government
proffers the articles or reports, they are not admissible in and gf
themselves. Rule 803(18), F.R. Evid., The reason why is crucial.,

As the Advisory Committee Notes on the Rule set out:

...there is, nevertheless, an additional dif-
ficulty in the likelihood that the treatise

will be misunderstood and misapplied without
expert assistance and supervision., This dif-
ficulty is recognized in the cases demonstrat-
lng unwillingness to sustain findings rela-
tive to disability on the basis of judicially
noticed medical texts.ld/[Citations omitted.]
The rule avoids the danger of misunderstanding
and misapplication by limiting the use of
treatises as substantive evidence to situations
in which an expert is on the stand and avail-
able to explaln and assist in the application

of if declared., The limitation upon
receiving the publication itself physicially in
evidence, contained in the last sentence, is
designed to further this policy. (Emphasis supplied.)

4 Weinstein's Evidence, p. 803-50. There is not even any reference

14/vet the government would here preclude causation on the basis of

unexplained articles and studies.
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that the studies or the reports of them are authoritative as required
by the Rule,

Moreover, even without expert analysis, the three speci-
fied studies are inadequate to sustain the government's burden.

Thus, so-called Erickson study was designed to be conduc~
ted by the Centers for Disease Control, and other units of the United
States Gove;nment's Department of Health and Human Services, on the
basis of “TLe Protocol for Epidemiological Studies of the Health of
Vietnam Vetérans“, November, 1983.

A?tached hereto as Appendix 1 are excergﬁed references to
that Protocol describing the problems and uncertainties which limit
the validity of such epidemiclogical étudies. Some of these defi-
ciencies are even acknowledged in the government's August, 1984 study
entitled "vietnam Veterans' Risks for Fathering Babies with Birth
Defects" (the so-~called Erickson study). This study is summarized
in Government's Exhibit 2 and set forth in full in Exhibit 3. The
study contained a central flaw which undermined its power to detect

increased risks and, hence negated its significance as disproof of

causation.

The power {(i.e., ability) of a study to
detect increased risks for fathering babies with
defects depends on the magnitude of the true
risk, the number of cases available, the num-
ber of controls available, the rate of the ex-
posure of interest in the control group, and
the level of significance chosen. The fre-
quency of the major 'exposure' variable of
interest - the proportion of Vietnam veterans
among the fathers of babies born without de-
fects was not known at the time the study was
designed, but estimated to be 10% to 20% based
on_ information provided by the Atlanta office
of the Veternas Administration. (Emphasis sup-
plied.)
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Exhibit 2, JAMA, 252:7, p. 904, left to center column.

In order‘to gain exposure data the Army Agent Orange Task
force asked each Vietnam Veteran if he believed he had been exposed
to Aéent Orange. In order to scoxe their responses, the task force
prepared an Exposure Opportunity Index (EQOI). However, the study
acknowledged:

The accuracy of Vietnam veterans' self-

reports of Agent Orange exposure is unknown,

" as is the accuracy of the EOI, and it is un-
likely that any validation will ever be pos-
sible. The records of troop movements and
herbicide use that are available today were
made for military purposes and hot for the
purpose of estimating exposure for epidemio-
logic studies.i3/ (Emphasis supplied.)

»
1d., 'p. 905, left column., Thus, without accurate and complete expo-

sure data, neither the Erickson nor: the Ranch Hand study can be ac-~
cepted as conclusive disproof of causation. The government alone bears
responéibility for this deficiency in the data which it could and should
have timely obtained.

In its concluding paragraphs, the authors of the government's
Exhibit 2, admit:

"Although the present study was large,
the estimates of Agent Orange exposure that

had to be used were probably rather inaccu-
rate, Therefore, the conclusions regarding

15/gxhibit 3 (the full report) p. 24 describes the deficiencies in the
exposure index as follows:
It must be emphasized that this index, as it
applies to individual veterans, does not necessaril
regiect true levels of Agent Orange exposures, and
even with respect to opportunities for exposure, its
accuracy is unknown. The score assigned to any partic-
uiar . individual is only the panel's considered opinion
about the opportunities for exposure an individual may
have had. On the basis of records that exist today, it
is impossible to assess how well the index reflects true
levels of Agent Orange exposure. (Emphasis supplied.)

The Index referred toc the Herbs tapes used in Ranch Hand (Bx. 3, p. 23)
and this comment likewise impugns the validity of the Ranch Hand results.
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possible Agent Orange-agsociated risks for
Vietnam veterans that can be drawn from this

study are weak."

The inadequacy of the exposure data relied on by the study
is compounded by the fact that 25% of the Vietnam veterans believed
that they were exposed, another 25% "don't know", and half believe
they were not exposed (Ex. 3, p. 41). The study failed to quanti-
tatively or qualitatively evaluate how significant changes in the
above percentages would have affected the study conclusions on causa-
tion. The study authors simply admitted that the validity of the
Agent Orange Exposure Opportunity Index was unknown, and stated that
questions directed to whether particular index scores indicated high-
er degrees of exposure or greater opportunities for exposure "can?ot
be answered today, and probably never will be answered." (Ex. 3, p.
59.) |

Because of the incompleteness and admitted inaccuracy of the
estimates of Agent Orange exposure, the study authors admit that the
conclusions stated in Exhibit 3 regarding possible causation are weak.

The studies of human populations with well-

documented exposure to herbicides and/or dioxin

have included small numbers of people. Such small

studies have only a weak ability to demonstrate

even modestly increased risks. Therefore, the

fact that none have been demonstrated may reflect

the weakness of the studies rather than a true lack

of effect. The present study included a relatively

large number of people, but the estimates of Agent

Orange-associated risks for Vietnam veterans that
can be drawn from this study are rather weak. (Emwphasis supplied.)

Ex. 3, p. 67. Hence, they cannot be relied on as a basis for granting

summary judgment.



Another inherent weakness of the government's CDC and

Ranch Hand studies is that they were retrospective case control

\ ‘\studies, and were inferior to the prospective cohort epidemiological

Tp‘ :fstudies which the government could and should have performed when it
| first learned in the 1960's {or at least immediately after June 15,
1970}, of the possible causal connection between exposure and adverse
(i health effects. Appendix 2 describes the advantages of prospective

_over retrospective epidemiclogical studies.

1

The Australian study, Jan. 1983, Ex. 4, also suffers from

the lack of an exposure index:

After much effort had been expended in
attempts to develop an index of exposure to
Australian troops to herbicides, it was con- I
cluded that no satisfactory index could be
developed, and the title of the unit was
changed, following the Minigter for Veterans'

Affairs' public statement of the 15 February
1982, to Australian Veterans Health Studies.

The lack of an index of exposure means that
conclusions of the study relate to service in
Vietnam, and that an increasged risk of anomalies,
had one been found, could not have been attri-
buted to the herbicide exposure. (Ex. 4, p.l)

This make is impossible to determine the degree of exposure,

a significant shortcoming, because:

While the result that was obtained is per-
suasive evidence of the ladk of effect of Viet-
nam service and thus of exposure, there as a
cause of birth defects, other AVHS investigations
have shown that exposure to herbicides was infre-~
quent and probably very low in Australian troops
in Vietnam; the study does not exclude possible
effects of herbicides in situations of substan-
tial exposure. (Ex. 4, p. 2).

Finally, Ranch Hand itself has been criticized on several

bases:

-2 T=



1. Manipulation of cohorts after study has
begun.

2. Consequent alteration of statistical sig-
nificance of certain data, including in-
cidence of cancer figures.
3. 8o much breadth in an epidemiologic study
that its very design precluded picking
up increases in individual defects.
Additionally, the Government's own witnesgs, Dr. Philp Landrigan of
NIOSH, admitted that a governmental task force had criticized the de-
sign of the Ranch Hand study and that the criticisms had not been cor-
rected. Landrigan transcript, p. ).
The bottom line is that the Court is legally in no position
to accept the minimal showing the government has made here as a proof
- )
of anything, let alone as a satisfaction of the government's burden on

a motion for summary judgment.

THE PLAINTIFFS' CASE

Compared to the absence of a showing by the United States,
plaintiffs can adduce the following proof on causation,

1. Birth defects are consistent with the
adverse eifects of chemical toxicity
{Legator 287/15-25).

2. The most likely cause of the birth de-
fects in the Ryan and Jordan children
is chemical toxicity (Legator 286/6-8)

3. Chemical toxicity could worsen any gene-
tic predisposition or outcome in the
Jordan children {Legator 288/28-289/5).

4, Agent Qrange was the cause of the thumb
anomaly, the missing digits and the mis-
sing thumb in the Jordan children (Hay
164/4-11).
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10.

11,

The birth defects of the Jordan children
are causally related to the Agent orange
exposure of Dan Jordan {(Levin 481l).

Donna Jordan's miscarriage was caused by
Dan Jordan's Agent Orange exposure {(Levin
531/2-4),

Dan Jordan's Agent Orange exposure caused
him to have two birth defective children
(Levin 613/20-22).

The history of minor hand problems in the
Jordan family strengthens the concept that
Agent Orange brought out the birth defects
by bringing out the oncogene (Levin 624-625).

Donna Jordan's miscarriage was caused by
Dan Jordan's Agent Orange exposure (Silbergeld
284/2-285/16}.

The Jordan childrens' birth defects were due
to their father's Agent Orange exposure
(8ilbergeld 305/1-8).

Reproductivé dysfunction is associated with
dioxin exposure in humans and animals {Barsotti
194/24-195/1).



12.

13.

14.

15.

16.

17.

18.

19,

20.

21.
22.

23.

Reproductive dysfunctions in humans
is increased by dioxin exposure (Barsotti

196/4-8, 19-25),

There is evidence of Agent Orange exposure
toc males being associated with increased
birth defects in humans (Hatch 134/21-24).

There is evidence of a modest to moderate
increase in birth defects in children of
male veterans exposed to Agent.Orange
{Hatch 139/4-8).

Agent Orange exposure appears to have a
causal association with congenital mal-
formations in the offspring of exposed
fathers (Hatch 418/21- 419/1). -

Exposure of Michael Ryan to Agent Orange
in Vietnam caused the birth defects in
Rerry Ryan (Hay 164/15-18, 166/16-20).

The available evidence would suggest that
it is probably that dioxin is responsible
for untoward pregnancy outcomes and birth
defects (Hay 513/9-12).

The Ah locus of the chromesome in man is a
target site for TCDD (Legator 82/4-6).

The Ranch Hand Study furnishes evidence
in support of mutagenic and birth defect
effects from Agent Orange (Legator 138-140)

TCDD induces a genetic lesion in sperm which
is carried through spermatogenesis into im-
pregnation and is manifest in progeny through
phyical handicaps, neonatal deaths, and minor
congenital anomalies (Legator 148/9-22).

There is evidence of male mediated birth de-
fects from Agent Orange {(Legator 150/154).

Male mediated birth defects are produced by
male mediated transmissible defects (Levin
614/1-3, 615, 616).

Gonado toxicity and hormonal dysfunction in-

volve the TCDD receptor (Ah locus) as a mech-
anism of toxic action (Silbergeld 209/14-20,

222/3-223/3).
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In addition the attached exhibits of Dr. Alan Levin, M.D.,
and Dr. Ellen Silbergeld, Ph. D., both attest to the biological
plausibility of Agent Orange contaminated by dioxin being the cause
of birth defects. Dr. Levin speaks to the free radical anclog of
Agent Orange to ralation in the causation of birth defects. Dr.
Silbergeld speaks to the epidemiological criteria which must be met
scientifically and to the import of the absence of data due to the
government's failure to create and obtain that data.

Both affidavits, each from a separate perspective demon-
strate the scientific validity of the opinions given akove by Drs:
Legator, Levin, Hatch, Silbergeld, Barsotti and Hay, and why those
physicians and scientists can testify as they do on the basis of )
reasonable medical/scientific probability. 1In considering the above
opinions of plaintiffs' scientists and physicians, the Court should
bear in mind that each was elicited through adversarial cross-exam-
ination by attorneys for the chemical companies. There is not a con-
sistent, explained, fully-developed presentation of each as there
would have been on direct examination. WNonetheless, those opinions,
based upon review of the actual representative plaintiff case records
and the witnesses' documented knowledge of the breadth of the medical/
scientific literature stand in stark contrast to the negative parroting
of inconclusive results that forms the basis of the Stein affidavit.

The government plainly has not carried its burden. The show-
ing by the plaintiffs is overwhelming here and, for purposes of this
motion, unrefuted and uanrefutable by anything the gcvernment has of-

ferred. The motion should be denied. No court should substitute its
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moticn or predeliction of what non-evidence (articles, studies; books)
shows for what is before it by way of testimony and evidence. To

do otherwise would be to deny plaintiffs their constitutional right
of court access.

COMMENTS ON A CASE OF "“FIRST IMPRESSION"

This is the first and only Agent Orange litigation invol-
ving claims of injury from exposure to Agent Orange. That super-
ficially makes this litigation a matter of first impression. However,
in reality, nothing could be further form the truth. This Court should
not be misquided by the United States into accepting ﬁhole-cloth the
argument of the government that, because the scientific evidence js
not complete, no cause and effect relationships can be documented in
this litigation setting.

We begin with two assumptions which must both be indulged on
this motion since the government has not chosen to place them at issue
for the nonce:

1. The government was negligent in that it
breached a duty of .care; and

2. The government failed to test the product
before use for its effect on animals or
humans, failed to keep accurate exposure
records at the time of exposure, failed to
monitor and record the health status of ex-
posed individuals on any systematic basis
at the time of exposure and immediately
thereafter, failed to conduct a prospective
epidemiologic study of exposed servicemen
and failed to perform vital testing on those
servicemen to document the presence and ef-
fects of dioxin in their body tissue,
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It should be noted that the government could not dispute the
second assumption at all. 1In perspgctive, it should also be noted
that the so-called HERBS types are the only systematic effort ever
undertaken by the United States to quantitate the exposure of the ser-
vicemen, and that the index of exposure in Ranch Hand, whichcarries
over into the CDC study, is seriously flawed for several reasons:
1. It makes spray estimates based only on
mission records, assuming that the coordin-
ates of the mission were actually achieved.
2. It bases exposure indices on group troop
movement records on a company or platoon ba-

sis, without regard to squads or individuals,

3. It is totally silent as to the length of time
groups and/or individuals were in sprayed areas.

4. It takes no account of spraying of perimeters )
necessarily patrolled by foot soldiers on a
daily basis.

5. It takes no account of ground contamination.

6. It takes no account of water contamination.

7. It takes no account of direct spraying.

8. It takes no account of food contamination.

9. It refuses to recognize that direct spraying
of base camps oc¢curred while servicemen were

present,

10. It takes no account of clothing contamination
or the lenth of time servicemen were in that
clothing.

11.” It takes no account of non-fixed-wing aircraft
(helicopter) spraying which was substantial in
certain areas.
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From the government's point of view, the HERBS tapes are
nothing but a belatedly-created set of flights and coordinates whichl
endeavor to lend an air of authenticity to its supposed epidemiologic
treatment of dioxin-exposed servicemen from Vietnam. Thus, in very
true perspective; the government which seeks to use the "evidence" of
its studies to prove a negative here is the selfsame party which pre-
vented the existence of the appropriate data.

Hence, under the circumstances, the government should not be
permitted to invoke the non-conclusiveness of its so-called "evidence"
as proof of non-causation here. Moreover, at a minimum, the govern-
ment should not be permitted to use the supposed unavailability of
reliable, well-founded data to subtly beguile this Court into thiaking_
that, because the true science of the issue is novel and inconclusive,
it can prevail, and that plaintiffs have no evidence of causation,

The same type of argument the United States makes here was
clearly and compellingly rejected on both the trial and appellate

levels in Ferebee v. Chevron Chemical Co., 522 F.Supp. 1293 (D.D.C.

1982), aff'd 736 F.2d 1529 (D.C. Cir. 1984). Rather than repeat plain-
tiffs argument of that case, we respectfully refer the Court to our

treatment of it and the case of Allen v. United States, 588 F.Supp.

247 (D. Utah 1984) contained in Plaintiffs' Memorandum on Causation,
a brief to be filed roughly contemporaneously herewith. Suffice it

to say here:
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«+..products liability law does not preclude

recovery until a "statistically significant”

number of people have been injured or until

science has had the time and resources to

complete sophisticated laboratory studies of

the chemical.
736 F.2d at 1535,

This, then,isS a case where extant decisional law teaches
that there may be a recovery based upon such available, extant scien-
tific evidence of causation as there may be. But this addresses only
the permissible use of such extant science. 8o long as that scientif-
ic base, whatever it is, is the type of scientific base reasonably
relied upon by scientists in formulating opinions, it may be relied
upon by the expert as a basis for opinion. Rule 703, F.R. Evid. “Once

' )

the opinion is in evidence, what is left is a matter of balancing, a
task to be performed by the fact-~finder, not the court as a matter
of law.

There is nothing new about this analysis. It is as old as

the 1919 case of Stubbs v, City of Rochester, supra. Thus, while

the science may be "new" due to the dilatoriness of the government,
the legal use to which that science may be put is not. Truly then,
this is not a case of first impressiof, legally. That it may be new
scientifically is immaterial to the legal issue of causation before

this Court.
THE CAUSATION BURDEN

Plaintiffs are concerned that, in some unknown way, several

different concepts and/or standards appertaining to causation have:
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somehow become merged in the Court's mind. The result is that the
Court appears to have placed upon plaintiffs in relation to causa-
tion an impossibly draconian burden which the Court feels they can-
not satisfy to "prove" reproductive misadventures are caused by
Agent Orange exposure. Thus, it seems, from the Court's own state-
ments in court and from some of its writing in its opinions, that
statistical significance and "more likely than not" have somehow be-
come admixed. The net result appears to have been a requirement that
there be proof rising to a 50+% chance of relatic-hip before the
Court will even consider the evidence in light of a but-for test.
We may well be wrong in our perception; however, if this is what i
the Court is doing and thinking, we respectfully submit that the )
Court is wrong. Nonetheless, we feel it important to set out our
thinking on the interrelationship of these concepts.

First, we consider statistical significance. This is a
term of science, not of law. To be statistically significant,
a given result must be judged against a sliding and reciprocal scale
‘0f both sample size and obeserved results. Thus, the larger the
sample studied, the smaller can be the percentage increase in results

which will be said to be statistically significant.l6/ In absolute

16/The relevant criterion is the power of the study. This depends in
part on the guality of the exposure data and the numbers tested. Thus
if the test and control groups are each 10,000, a very small increase,
certainly less than two times, may be statistically significant. If
the test involves only 20 per group, much more than a two fold increase
would be needed for statistical significance. If exposure data is
exquisite, very small changes may be statistically significant. 1If
exposure data is jumbled and poor, a large change may be statistically
insignificant. It should be borne in mind here that the government is
sole1¥ responsible for the lack of valid exposure data. This means,
in effect, that the government has prejudicially manipulated the data
to prevent a small increase in adverse results from ever being sta-
tistically significant.
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terms, statistical significance means that there is less than a 5%
or 1% chance of the result being due to chance, or, conversely,
that there is a 95% or 99% level of confidence that the results
are due to the matter being tested. If those levels are achieved,
then the hypothesis (e.g., Agent Orange exposure causes birth
defects) being tested is deemed true, i.e., proven. 1In the example,
a cause and effect relationship would be established-~i.e,, Agent
Orange exposure caused birth defects. The only legal analog to
this is the criminal standard of proof - beyond a reasonable doubt.
In the science of statistics, this is defined as the 95% or 99%
confidence level. _
Second, we consider the standard of proof that will permjit
a judicial result. Three general ones are commonly accepted for
various purposes:
(1) Beyond a reasconable doubt - the criminal standard for
finding culpability.
(2) Balance of probabilities, i.e., more likely than not--
the civil standard for recovery.
{3) Scintilla of evidence - a sometimes administrative stan-
dard used in a negative way - i.e., under the Donnelly amend-
ment, there must not be a scintilla of evidence that a food

additive causes cancer in animals or humans.
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Here, we obviously deal with the civil standard, under
which it is said that all the evidence considered together must
convince a jury that the scale tips at least ever so siightly in
favor of the plaintiff, This jury criterion for judging evidence
can conveniently and mechanistically, but wrongly, be transformed
into a 50+% standard. It can also be validated superficially, but
again wrongly, by its compatibility with the scientific concept of
statistical significance. Tbus, at one sampling level, it can be
gaid that there must be 2 times the adverse outcomes in the test group
versus the control group. This readily transposes into a statement
that there is then more than a 50% chance of the result being due
to an exposure as opposed to some other, perhaps unknown cause.
Science and civil law would thus 3eem to mesh. But, the g
concordance is superficial only. As noted above the ohly legal ana-
log to statistical significance is "beyond a reasonable doubt". Thus,
meshing the two, we would be saying that it was beyond a reasonable
doubt that the exposure of x to Agent Orange was more likely than
not the cause of the birth defect in x's ¢hild. This makes it ob-
vious that the scientific term statisticél significance is irrelevant
to a civil jury's determination of "more likely than not". The statis-
tical significance of a finding is but one factor affecting the weight
a jury may accord to particular testimony. It is not a pre-condifion

of or a threshold for the jury determination of more likely than not.17/

17/see: Silbergeld, "Reappraising Epidemiology: A Response to Mr,
Dore”, 7 Harv. Envtl. L. Rev, 441, 445 (1983) for a statement of how
a scientist validly formulatesan opinion on legal cause without statis-
tical significance support.



Finally, we consider the but-for construct mentioned
several times by the Court., We submit it is the wrong construct,
but more of that in a moment. For our purposes here, but-for is a
test\construct in light of which expert testimony must be presented.
Thus, an expert must testify that as a matter of reasconable medical
probability a given result would not have occurred but for X. At
the threshold, this construct has nothing necessarily to do with
statistical significance. A scientific finding of statistical sig-
nificance may make it easier for an exper& to testify "but-for", but
it does not prevent but-for testimoﬁy being presented as a resulp
of other scientific factors.l8/ This construct is not universal, }.e.,
it may be molded, changed, adapted or disregarded and aveoided by fhe
judge to suit the pubfic policy against which the liability of a de-
fendant should be judged. This involves such considerations as risk-
spreading, ihnocence of the victim, reprehensibility of conduct by
the defendant, availability of proof, presence of covariables, etc.

Let there be no doubt here. Plaintiffs strongly feel they
can present expert "but-for" testimony of sufficient quality and quan-
tity to warrant submitting the issue of reproductive defects to the
jury. The above recitation of copinion evidence should make that ob-
vious, However, to the extent the Court perceives any weakness in
the testimony because of governmental negligence and misconduct, we
submit that the Court would be fully warranted (1) in shifting the
burden to the United States, (2) in estopping it from contesting

causation or (3) in indulging a statutory presumption of reproductive

18/1pid.

-39~



toxicity against the United States. To the extent that covariables
are present, tﬁe Court would be warranted in reducing the standard
to the substantial factor one set out above and in Plaintiffs’ Memo-
randum on Causation.

In any event, (1) statistical siqnificancé, (2) the jury
criterion for decision, and {3) the litmus test for expert testimony,
are all separate concepts. They have some relationship to each other,
albeit not a necessary one in any way. They cannot be used outside
their proper spheres and they cannot be meshed and comingled at will
to create and impose draconian and impossible burdens of proof on the
plaintiffs.

DISCOVERY IS NECESSARY 3

The motion of the United States for summary judgment cannot
be viewed in iscolation, From one perspective, it is filed at the very
onset of the case against the United States, before the government has
even answered the complaint. From another perspective, it is filed
long after the onset of the litigation. However, plaintiffs were
limited to selecting 15 government witnesses to depose after January,
1984. Moreover, the choices of witnesses made by plaintiffs at that
time,when the plaintiffs were pursuing only the chemical companies, were
made with an eye toward establishing superior knowledge of dioxin
hazards on the part of the chemical companies. Those depositions
were not undertaken to test the goverament witnesses' knowledge of

the validity of the scientific literature or their opinions on causa-
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tion.. Thus, plaintiffs are writinglnot on a clean discovery slate
against the government, but on an absent one.
| The sole support for the motion of the United States is the

Stein affidavit and three reports. The only way to expose the lack of
credentials of the affiant and the mistakes, omissions, misperceptions,
and invalid references set forth in the affidavit is by thorough and
probing cross examination, The most meaningful way in which to dem-
onstrate the shortcomings of the three reports is by discove;y of
the authors and ancillary personnel and by exposing through deposition
of appropriate personnel the shortcomings in the exposure data which
subserves the validity of the statistical results. ‘

In addition, there is extant a question of burden-shiftgpg
which appertains to the causation issue. Plaintiffs need discovery
of government conduct in broad perspective to lay the framework for
a fully-documented argument that burden-shifting is appropriate
here, 13/

Rule 56(f), F.R. Civ.P., specifically provides that this
Court may continue the motion for'summary judgment in order to per-
mit plaintiffs to obtain the requisite discovery by deposition. Not-
withstanding the urging of the Court that prompted the government to
file this motion, Rule 56(f}) is bottomed on precepts of justice, and
justiée here dictates that plaintiffs have a discovery opportunity if
the United States is to be allowed to rely upon the inadequate showing
29/ the undersigned sets out the matters in the last two paragraphs as
being minimum discovery requirements in specific relation to the causa-
tion issue herein. He states them as his true and accurate evaluation

on the basis of his personal knowledge, information and belief, under
penalty of perjury. ' :
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it has made.

CONCLUSION

Accordingly, in view of the above, plaintiffs submit that

the motion of the United States for summary judgment should be denied.

NEIL R. PETERSON
Greitzer & Locks (Philadelphia)

for: e

PLAINTIFFS' MANAGEMENT COMMITTEE
26 Court Street - Suite 304-8.
Brooklyn, New York 11242

{212) 330-0900 -

of Counsel:
Irving Like

-42-



. .
o ﬂ L.
ot

The Protocol for Epidemiological Studies of the

Health of Vietnam Veterans, November, 1983, being conducted

by the Centers for Disease Control (CDC) and other units of

‘the U.S. Department of Health and Human Services (érotocol),

describes the studies which are designed to evaluate the

health effects of possible exposure to Agent Orange.

The Protocol notes that the tas¥ of determining if

there is a causal relation between exposure and the diseases

suffered by the Vietnham veterans is complicatéd by problems

and uncertainties which arise from the following considerations:

1.

3.

The presence of wvarying or undetermined amounts
of dioxin and their unequal distribution in

Vietnam {(pp. 4, 6)

Prior occupational exposure (some of which
involved the factories of defendants) had no,
or inadequate controls; exposure was usually
of unknown magnitude and duration, to what
were after mixtures of chemicals and the total
number of exposed persons was usually not

reported (p.4).
Little objective evifence is available regarding

the health of Vietnam veterans relative to the

health of other men of similar age (p.5).
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No studies were made that compared the health
of men who had seen combat with the health
of contemporary men who had not participated

in combat. (p. 3).

The military recordé needed to assess
exposure were incomplete and full of
errors, and unable to define objectively
meaningful exposure. Thus, the categoriza-
tion of individuals with respect to their
potential for herbicide exposure "will be

uncertain and will forever remain so."

(p. 6).



S

6. Because of the inherent limitations of the records,
even the planned cohort studies may suffer from exposure mis-
classification, imprecision of exposure separation, lack of
comparability with respect to other health influencihg factors,
rgspondent bias, and problems in analysis and interpretation

(p.7).

7. Great difficulty in location of the requisite number
of veteran study subjects, which may lead to an underascertainment

of deaths and uncertainty as to the causes of death (pp. 18-20).

8. The possibility of confounding factors which may be

associated both with - health outcomes and with exposure (pp.Zf,ZZ).‘
. ' '

9, Unavailability of important items of information about

the study Subjects' military service (p.22).

10. The choice of the sample sizes for each cohort of
6,000 for mortality assessment and interview, and 2,000 for
examination and laboratory testing had to be arbitrarily chosen,
because no good data exists on the expected prevalences of the
outcomes postulated to be associated with dioxin exposure in

populations similar to the veterans to be studies (p. 26).

11. Of particular concern is the possibility that the

records that have to be used to define the first two Agent Orange
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study cohorts ("likely expased" and "likely not exposed") are ‘
" s0 incomplete and/or inaccurate that there will be a sizeable ‘
amount of r;mddm misélassification in r.espect to herbicide
"exposure. Jf this is the case, the statistical power of the

studies may be reduced to a significant degree, and the measures-

of effect will be biased toward the null (p. 27)._ .o

12. There is also considerable concern that the Centers
for Disease Control will have difficulty in échieving_a high
rate of participation among those selected for inclusion in
the cohort study, thus preventing ‘the reaching of the desired .

sample size (p. 27). , .
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13. Although it will be desirable to assess study
participants and non-participantslwith respect to differences
in health and differences in exposures to health influéncy
factors, this cannot be done for those who were interviewed
and those who arelnot. CDC will have little, if any, health
related information about men who will not participate or who

are not located (p.28).

14, There may be problems with potential confounding
va;iables which modify the aasopiation betwesen various diseaces
and service in Vietnam (pp. 34, 35).

15, There are additional unavoidable limitations of !
the CDC proposed studies which will preclude describing the
results as "definitive”, Apart from the problem of exposure
misclassification already described, the studies will have
low power for rare diseases and/or low increases in ri;k or
for increases in risk limited to those vater;ns with prolonged
‘and/or heavy exposure to herbicides or some other harmful ‘
factor. Thus, an overall finding of no increase in risk-
might "hide" a real increase for specific disease categories

or special groups of veterans {(p. 37).

-5-
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16. Depending on the results of analysis, the design of

the Agent Orange study may present unusual problema of inference‘

which may be the result of exposure misclassification or difference

in service experience (pp. 37, 38).
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: Thare 1n clear sclentific agreement aa to tha
advantagew of« a proeasnective datudy oever a rvo!rtaspective
wtudy an au analyiic approgeir to the ctialery of daue.gune

wihdceh deveiop cver a lony period of tiwme,

. ' Sluce gluenney raused by enpature te roxin
cubstances, such as dioxin~contaminated Agent Ovange develcep

gver o Llong peried of time, eticlopic study of thes.

conditican reguircs the gacl als 2l owesncn whos'o woaun -0
tiac. Two =zjor umetheds are wrailable ifov obsorwanion

seudies of  wiioloery-one retrospentive, cus other

sragpective, (Maucner & Bahn, Bpidealoingy, Lo In.reductary

Trxg, W.B. Sgundars Co., 1974, =, 313 fhcroinnitev -

3
i
[
.
1)

Ia a2 rotrespective souds, 2ucpnl dlainnss

Raving o Als2age {cumesg) are eonancrd wita niTinor il B i
zo: have the discasae {controls). The -cuvpzt: L0007

HIC I~ )

feterninsg 1f fhe two greups wiffss ia pronortiun 5 rovotug

vho had been exposed to a specific factor or lactord.
Such a study is retrospaective because 1t compares

caéea and centrols with regard to the presence of sone : :

elemenet in thelr past experience (Zpidemiology, p. 313).
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Proapective Scudy

Vot conurast, a grosede: Llve grudy wenstn witho oo
i, of peaple fa vcahorr) a1l canal{doered va v froe of a
slven digease, Lot whe vary 180 vaptsure to . suppuvascd toule
fantar. The coharr Ia Pulbowed swer tin-: in order to

determine differences in the rate at which discage develops

ia relatien te esnpusure to the factor f{kpidenmivloyy, p.

/. scheaatic diagram of the diffgrzaces in time

a5 botuszan ratrospective and prospective scudian
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The esstenticl differeanace beiuan chz
ratrospective and prospective studies lieé negt in the timag
sequence, but rather in the way the study g3groups are
aggenbled. In retrospective studies, discased and
non-disessed groups {(cases and controls) are selected and
compared for presence or absence of the antecedent factor,
In the instant case, this factor would be dioxin-contamin-
ated herbdiecides. In prospectiée studies, the favestigator

begins with individuals who are free of the disease uander
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conniderntion. They are clansified by cxposure or lack of
uxponure  ta the antecedent. factor (Jloxin-contaminaroed
ranpe) and followed itor ihe develepment i the dlucase

{(Eplidoemiology, p. 313). HRetrvoapeetive studies have seversi

diaadva.tagey.,

The firct prcbleé. 16 one of incouplete
inforawation, i{.,c., uwewded faformaticn about past cveuty may
cat iy owvailable fron veutine racords v omar we laaee
regovded. (Zpidemiology, p. 319}, L7 inforaction 13 707
by an interview cor questionnatire, the informant (il
vetervan, in the instant c¢ase), nay have inadeguote

infogomauting a%ouo, =or tecall of cvantc: in the distznt naco.

gond i, {nfeormatisn septllied hy £n informan oow
T o Blaaad. L thvr timao £ oghae "srule, =ha dieccos .
siready bteea diagnesed in the coses. ASQ TasuLi,

InJorments about coses may have a diffsrant Tegall of nact
sTents, tanan infsuwzante lor eoantonlsz. Poople zmay Tt omaoo
ii%ely o zecavch for anplanartons {27 che digarse In hs

cotas and, therelore, mavy assign coro signililaanca =3 ~a0

ala

events, This is known as recall bias,

Thirdly, there may be serious problems associated
with the use of the retrospective method, in rvregard to the
sclection of an appropriate control group (Epidemiology,

p.320),

The selection of contrels (in the instant casc,

-

ki e D VL T R L R T e




the non-exposed group of vetarane), can introaduce ogerious

Bian. i the disesse azosy the contyreis te affecied (etther
potitively o gepativeiyr, by the taocroe:s belug, lavestisncod,
+
A true aussociation mavy he osavtially manked ar o spurious
quuociation tound {(Epidewiology, p. 320,
- L]

The incidence rate of the discase under study

ucualls woanat be devived {ocn a vretrospectlive study bBacouss

Sherrae LT g WPDWLRCLace patunladiens o siad. IV SR
P T Y S TR N pd P < . e TN i Yeoso eyl P LR T
N LA [ Hl y PESUE LD L LDl L LN [Re LS T

croups do oot vopreqscnt the toagal pouvulaticons ciposou oo

pee errogod te the facionr {(contamineted herhieldes). Taue,

FL omi, e Lo nLusibley to czleulat: the discase fncidonns N
. in sreon annoscd ond noei aupnsed oo suact Gy M
yivnmielaTy, L.
in prospactive suudiag, soveral enprocoinis T
sFlcc:ion of a c¢onaors ore pos3sible. o partficulor zZrtouwp Tor
" “hozon feor stud:r Losauss 1t 1o roneztibla, or toca Le T

is known to have axperizneaed som2 naTiivular trnnorT.

. (Epidermiology, p. 321},

When study group is esseantially homoogeneous in
exposure, comparison can be made with another ccohort
differing in previous exposure or uvith rates derived fronm

vital statiscics (Epidcmioloé?. p. 321).

A prospective epldemiologic study has distinct
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advantayre over ratroaspective studice:

a. In a proupective ﬂ(tacl}', the cohort (thﬂv

troup of seldierns cxposaed to apent '”r.’lllﬂt", in
Viecenan) would have been clasaificd in rolation to
esch mesber'y exposure Lefore hian diseans dos
velupod., (Lpidenatology, p. 2205, Sherefore,
thie clasoification could not be biased by the
eunoced veceran's knovledge thar disegse existod.
S0 praviougly notes, gucihi bias ecan osccur I retvo-
opective studics wher: the cshort is cla:sgfiudl
in relation to exposure afreyr the disease de-
veioped. Prospective studies puormit detzrmina-
tiom of the magnitude or risz of dicease for the
scipulations expoced sand aor expascd. Thereforz,
tac exzess risgh duce te eipocury to a2 given foce
tor can be calculatacd gircatls " Ualdeuniolazy,

. 322)., There ate Ewo 2240 woays of eunprecsing
this encess: relativa risk znd attrilbuzable

risik. Pelative rvisk {¢ dafivel iz the rtotin -F

the incidence rate 2f rhose su-osad to o fagtosr o
she ‘lacidence rate of those not czoaszd,

Acttributable risk can be defined as:

L e mer imeam
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1. the extent to which incidence of
disease In a group of exposed percons

can be attributed to thelr exposure;

2. the proportion of all cases of the
diseasa in the total population that

¢an be attributed to the exposaurae
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(ﬁﬂlﬁcuialouy, p. 322}).

e A socond advaniaye iu that prospecsive studles

gloo peralt caleulativn of disense incldence ratu
nzong thore cuposcd and those not exponcd. Thore
fore, the absolute Jiffurence (n jocisency rutay
berwoen groupes ‘accributable risk) aad :lse ohe
true relative risks can be neasured (Epi-
demiclopy, pp. 323, 324;.

B FIrTlermoni, pre.pLecuive Slioalo ot el

cbservaticen of many cutcosies, tnu orihea i othoo

may be decipgned to detect ascoeciction 3l L mavni-

-

cular facter wich specific disecse, ther ean Lol

ansoclarion of that factor vith addicional

diseace {(Tpideniolozy, 5. 3245.

To sumooriss, thrrefarz, the £-ilauinag Ll
umprizes the comparisons of recrospective and pruzgentl

udics (Epidaniology, o. I247.

TAULI 13-5 Retrozpeciive - nd Prespatiive Siodies: Summany o)
Advantage: and Disadvaniages

, Advantazes . PR THIRES S
Dalrpipeciive felatively inenpeasive wnewmplets inloomnlen
Q'udq
et 24 3
Snualler number of subjocts Siaczod seenl]

Problems of selocting
eontrol group &and
Suitable for rare diseases matehing varfables

Yields only relativo rick

Belatively quick results

Pozsibla bias fn ceooee
tainment of disease
Yiclds incidence rates a9 well .t
a3 relntive risk . Latge sumbers of
' subjects required

Lang fotlowwnp peticd

+  Protpective Lack of bias in factor
Study '

Can yield associctions with
additional disesse s
by-product . .

Preblem of sttrition

l ) ‘ Changes over t.lme {n ¢rl-
i .o ; : ) _ terin and methods
. o e b Very costly .
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It can be readily nBeon thae if the defoendante hnd

tiwmels

gowarued the governaent of a1l they bnev regarding fie
diowin prablowm,  Che Hnarrumcui sould  Lave audertaltog
apprapriate praapecrive opideninlapg{cal stodiesn to atd in
deteiciaing eaunal - osuasction. Guuch BrTucien wot. o b

chieved Lll ol thh advaeatudes wi o proessective studison gl

could have been desirned toe avold ivg disadvan

T
[
b
©
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.
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itluvirate, we List cach o) cthe discdvantases i prospectiva
condbee and ghe Llonnil s TLoon b 1oy oyanions ikl Lnvw

Haderiaoen Ko avorsons ULen,

. + ' - s e . M
i. Poaniinle hisas. Since the pgroun 2 gunposascen
rerorine Ly elasoifiaed b fere disensna deveions, Lhoin
- - v - 1 - -
vl de Al muErosur Lo toxin i unlilboly to io.l o
.
T Lo nL . wmerriilannan I A T A A
- T . 1,
cied LrEN I, P -
l. Lozspge nunbes ~f subjrols regnircd 2 Pong
~ilat,enn moriond LIz B o Betas 1 Bl z2d nuazaoa roT oLt

idenciiy, moaicor and reeosrd the tnposure of 1.l swlifiorid
and te also maintain completa gedical racosds of zny 2izeaso
that devecloped withian the group of exposed vetarans. The
problems which have beset the government in settiang up the
pending retrospective studies such as inaccurate or
incomplete records as to identificatrion of exposed veterans

and their subsequent medical history, could have been

avolded.
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3. Problem of Aretrition, The need to follow a

cohort over o loay pariod of fine can -anige the problem of
attvo.tlon, the loss of wmumbers of the uvanrt ATOuy {the
expoeced veturang) due to lack of finterevsn, oijgration, or
aeath frow other caunsecs. fither Jdiftfouisins nan aflse fron
Chanpe 0 the vtatus of subjucta wit. :rweruei'. to variablesw
6f interest (e.g., changes of ares of residence,
oceupations, cte.), leadiny to error in clasnificatiea of

crmorate Cdnigdewnisiagy, 5. 3235,

Howewer, the governmaas Nad th.  Seans  zad
r.sources through the Veteran's Administratinon and other
rncental amoncien toe follnuy 2w cnhort i rupuesud

Ltoounnt and te talie whatever stops uyer: ngcuesar

L LEEfteulnics and teo aveld gy nrrver oo olazsilicegn_cn
- trracsare.

4, Changes over time in criva=isg I =meihcds. Tlu
“sverncan:r eould mlsc hawe, with czrefuel plaani-g, fTarantad
ey o»roblem reselrting from amy <chantas in diagunnoiic
mnrigaria znd methods ower time offaeting nha sicczilizcilanm
of individuals as diseased or not discaszed. dince the

governuent could have estzblished and maintained complcta
enposure and medical records with respect to the cxposed
veterans during the Vietnmam war and post war follow-up
period, changes in appropriate diagnostic criteria and
nethods could be conttolled through statistical techniques
sueh as perioedic cohoert analysis, oestaeblizhment of

sub-groups, analysis of co-~variance and refinements, and
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control of varfables, oo 94 to aveid crrora tn reautls.

In fact, wad The jovernaout scted iu o tinely
wanner, L could Luve instituted a type of otudy which
cunbired the sdvantapes of both the recrospective und ghe
rreopective study deuigoa. Thio ftype of study, known a.s the

historlical proepective, consistas of the identificoction of a

group ..t some point ia the pest and nalysis of theis
cusosauvent morbidlor ar  wertolicy PTG,

tiridemiolopy, p. 3253,

To c¢onduct sueh a study it wmusz be possible te

idenvily frem tle Tecorda, the mezborohip af soz2 nreviasusly

caniclng pyreun. Lecondly, it 13 pmeceossary thet the faaie0s
o0 Lonovaent hed Lest recerand adaguotely ozt o fhot twiu o oar oo
Be TwornmaoiTuonal S oontkor STLETCOG. Tuivaly 1 :
ezsilae to wotalin the ancded informatiaon cbtour the smuccus

{i.23., digeoce cr death:y fo: a2lmost 211 nhe conert. This
mac vt naasgmrlunsiind threouvsr ssutine Tosovds zaiooalollo
tie z32avr 27 the cguedy, ov it omon I optasiftic otz oo tnin
the cogocogacy  rxlbllew-wp  inlorzociion thmsugl dzotl

cernificates, hocplial records, digability pemsisnsg, cte.

The governament had the means to initiate the
historical/prospective type study. It had the nedical
records of each soldler. It could have established the
methods and procedures for recordlng onoosuca o the
requisite degree of detail required. And it could, through
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VA follou-up, accurately deteroine ‘the diseadc outcome of

rthe vohuyt groep exposure. oo
é}j_ The government had the meang to follow—up and weoep
- .
A track wf the amediral history of the engire vxposced and
ot noG-esipused vetersns who served duriog che Victuaw wav, 1t
s
= : conld, for example, have 4inctituted the Agent Orange

Regletry wuch earlicr and thereby aveided 1ts5 errorv and

Haod the governmen: actad in 2 timnely manner. it

cuuzd have eranined each eupozed soldier fren tice e cize »
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"It is 1izportant that ecach veterzcn be Iullr
adviced of the limi:cations 6f an Agent
raleted examlination, that is, vhat o
can or caanot revaal as rezacds the o2
diozin the body rvstez...”( 2

P

The inadequacy of sueh a puyszical wucoinallon
perforoed in the 1980°'s is obvious. DPloxin cculd hzve been
present in the body systems of soldiers a2t a =2uch earlier
tioe afﬁer exposure 80 as to cause injury. But, such dioxin
could have been eliminated through bodily functione so as
not to be detected by an examination conducted in the
1°80's., It could also be stored in fat tipsue which ic not

epsily obtainable for testing except through a biopsy

procedure which would cause a great deal of pain.
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. Thus, tha aboanééys; dioxin preeantiy 4in the iiosud;'b?°
ver:Tang Joee 'not tn and of 1:seif neate  the eaunal
ccunection Letween expencr aud injury 1€ ocuch Jdisxdin was
carlfer nrenent, gnd in a6 longer detcectable. The
foverument wag 1n an iastinitely tetter pousition to eovaluate
the potential adverwe bealie effcects of dicxin in the sysiceo
of expoocd soldlerc had 1t carlier acted to discover the
Isececion and guantity of such dioxin in the bodics of the
FELeTan . The governmeat'z nsgligoace mauot Tthel i:
dicragarded this vitglly icpertant diagnostis oppoczunity,
and ewade impossible the attesinceax of the Agent Jrange
Regictry's price objcetive.

Thae Agent Cronge Regioctry requiges ell ’
ceviiedpoating vaterans to e given wlood count, coinclyesis,
ol ciber laberazory notlbolcoar cni osn diasmostic studias,
in conjunection with their zlysical cramianatieas. Qdbviously,
if a wveteovan were sigaely eclaszsilisd 1n 2 prospectiva
acideniclogicel suud . ths saut ol anrply follou-up e licel
craminatisng and laverazsoy suuiizs souvld be eof £z2:0 fgreatars
ralue tus tita toleoad oo rrus. LoigistTy shrrianl
exaoinations aad studics perferzad in the [1980's in

~ conjunction with rctrospoﬁtive etudies ia which the weterzns

are part of cose-controel comparisomns.
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CERTIFICATE OF SERVICE

NEIL R. PETERSON, ESQUIRE, attorney for plaintiffs hereby
certifies that he caused true and correct copies of the foregoing
Plaintiffs' Opposition to United States of America's Motion for
Summary Judgment, to be served upon all counsel by Federal Express
Mail to the United States and by first-class mail to all other coun-

sel.

DATE NEIL R. PETERSON
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