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¢ §5-1644C(3) = DONALD M. BACON, et al. v UNITED STAIES OF AMERICA

Enclosed {s a ¢cpy of an ORCER
enterad thia data by the Honorable
William L. Hungats in the above-

Jerome Wallach styled cause,
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St. Louis MO 63127
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the Honorable William L. Hungate
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Trial Attorneys, Torts Branch
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI JUN 51088
BASTERN DIVISION ¥
' EYYON MEMOENHALL
U. 8 CISTRICT COURT

DONALD M. BACON, et al,, ) 8 LSTRICT OF MO.
Plaintifis, ;
v. ; No. B85-1644C(3)
UNITED STATES OF AMERICA, ;
Defendant. ;
ORDER

A memorandum dated this day is hereby incorporated
inte and made a part of this order,

iT IS HEREZY ORDERED that defendant's motion for
summary judgment be and the same is granted.

IT IS HEREBY FURTHER ORDERED that defendant's motlions
for recongsideration or certification for interlocutory appeal, to
stay district court proceedings, and its request for oral
argunent on its summary judgment motion be and the Bame are
denled as moot.

-
Dated this 37 day of June, 193¢,

ONE
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UNITED STATES DISTRICT COURT e
EASTERN DISTRICT CF MIBSCURT JuN 53t
EASTERN DIVISION .

- NDENHAL
EYYON #E SR

DONALD M. BACOW, et al., ) i%,ﬁmm CF MO.
: Plaintiffs, ) |
V. ; ¥o. 85-«18644C(3)
UNITED STATES OF AMERICA, :
Defendant. ;
MEMORAND UM

This matter is before the Court on defendant's motions fcr
reconsideration of its motion to dismise or for interlocutory
appeal; to stay district court proceedings: and for summary
judgment. Defendant has alsc requested oral argument on its
motion for summary judgment,

Defendant's motion for summary Jjudgment must be granted,
Plaintiffs, emplcyees of a company contracted to repair roadways
in Times Beach, Missguri, brought this suit under the Federal
Tort Claims Act (FTCA), 28 U.5.C, § 1346, to recover for injuries
allegedly suffered from exposurs to dioxin contaminating these l
same roadways., Plaintiffs claim that théir injuries were caused
by defendant., Specifically, plaintiffs state that the United
States Department of Housing and Urbar Development (HUD)
improperly granted a 5t. louis County epplication for a Community
Development Block Grant to repair dioxin contaminated roads in
Times Beach, and failed to warn plaintiffs of the presence of

dioxin on these roads or praﬁect them from it.
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Plaintiffs also allage that while they were :epaifing Timea
Beach streets, smployess of the Unlted States BEnvirommental
Protectinn‘hgency {EPA) were conduoting tests for dloxin in Times
Beach, ciothed in full protective gack., Plaintiffs charge that
the EPA failed to deny the County's application for federal
assistance and feiled to warn pr prousct plaintiffas,

On September 8, 198%, defandart moved te disniss
plaintiffs’ complaint, arguling that it 15 not amensble to suit
under the FPPCA i this case bacause, inter alia, the
di scretionary function exscepticn %o the FPTCA bats plaintiffas?
suit. On Pebruary 27, 1888, the Court denied defendant’s motion
to &laniss finding that it 8id noz then appear bsyond doubt that
plaintiffs could prove ne set of facts in support of their claim
that would entitle tham to reliaf, On april 7, 1986, defendant
filed its motion for reconsidersation cr certification for
interiocutory appeal, and ity motion to stay district court
proceedings. Defendant moved for sumpary judgment on April 22,
1988, and reguestad oral argument or this motion on May 14, 1986.

Plaintiffa*® suit against defendant is barred by the
discretionary functlon eaception tc the PTCA, A party may bring
a cause of action sgainat the United States only to the extent it

haz waived its sovereiyn lmmunmity. onlted Statas v. Orleang, 425

U.8. 807, 814 (1874), A party bringing a cause of action against
the federal goverrmment bears the burden of demonsirating an
unegquivocal waiver of immunity. Hollomen v, Watt, 708 ¥.24 1399,
1401 {(9th Cir. 1983), cart. denied, 466 V.5, 958 (1584).




The discretionary function exception to the govermment's
waiver cf_scve:eign immunity undex the FTCA precludes the
exercise ¢f durisdiction over any claims “"basad oa the exagrcise
or performance or the failure to exercise or perform a
discretionary function or duty on the part of a federal agzency or
an emplovee of the Goverrzment, whsther or not the dlscretion
involved be abuaed."™ 25 U,.8,C. 8 2580(a). Eee Dalshite v,

Unitad States, 346 U,5, 15, 33 {1953). The pature of the cornduck

involved governs whether the discrstiocnary functicn excepticn

aprlies, United States v. 8. A, Empress de Viacao Aepres Ric

Grandense, 467 U.S. 797 (1984). *"[Tlhe basic . . . inguiry isa
whether the challenged acts of a government empiovea -- whatever
his or her rank ~- ars of the nature and guality that Congress
intended to shield frem tort liability." I1d. at 813, 7Tre
purpose of the excepticn is to prevent judicial sccond-guessing
of administrativa decisionmaking based on social, econcmic, and
political policy. Id, at 814. "[I)f judigial review wcﬁld
encroach npon this type of balaneing done by an agsncy, then the
exception would apply.," Begev v, United Statesg, 768 F.2d4 1053,

1064 (9th Cir. 1983),

Plaintiffs' allegations in this case are substmed by the
discretionary Function exception., Plaintiffs' claims against
defendant are based upon BUD's decisions regarding approval of
St. Louis Counky's raquest for block grant assistance and EPA's
investigation of potential dioxin contamination. These agency
activities inveclve decisiommaking that is grounded in social,

economic, and political policy,
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HUD granted financial assistance to 8t. Louis County
pursuant t¢ the Housing and Community Develogmant Act of 1374, 42
U.8.C. §5 5301-5320. A central intent of Coagress in passing
this law was to expand the role and responsibility of local
governm;nts in implementing community davelopment programs and
minimize federal intarferenca with ccmmunity-decisisns. §. Rap.

No. 93-633, 924 Cong., 24 Sess. 48, 53~56 (1974) raprinted in

U.S. CODE CONG. & AD. NEWS § 4273; H.R. Rep. Ho. §3~1114, 934
Cong.,, 24 Bess. 3 (1974). Accordingly, Congress amended the Act
in 1981 to enable RUD tc grant applications for federal funds
solely upen & final statement of development objectives and a
projected use of funds. Pub. L. 97-35, 95 Btat. 388 (codified as
amended 42 U.S.C. § 5304(a){1))., EUD is not reguired to deny
bleck grants for areas contaminated ky hazardous waste or protect
anycne from the presence of hagzardcus waste.

The EPA acted pursuant to a number of statutes,
Comprehensive Eavironmental Response, Ccmpensation, and Liability
Act, 42 U.8.C. §5 9601-9657; Resource Conservation ané Recovery
Act, 42 U.8.C. §§5 6901-6587; Toxic Substances Contyrol Act, 15
U.8.C., § 2601, The agency, as aunthorized, was conducting soil
gampling and pileot medicaleepidemiologic studlies in Times Besach
to detarmine the extent of potential dioxin centamination and
develcp remedial measures. The EPR, however, is not compalied to
warn or protect citizens from toxic waste, Congress has left to
the agency to determine the protection it will provide to

citizens.
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Thus, the acts of HUD and the EPA from which plaintiffs
allege wrongdceing -~ the process by which 3UD approves a reguest
for block grant assistance and the means by which the 2Fa
develops and implements a national environmental policy =~ aca
discrationary acts. They invelve ngency policy eholoss that
Congrass intended to shield from judicial scrutlisy undar tha
discretionary function exception to the FICA,

The Seventh Clronit recently haz conszidered similar facts
and found the government immune from enit under the discrationary

function excaption to the PPCA. Cisco v, United Srates, 768 F.24

788 (7th Cir. 1985). In Cisco, the plaintiff allegsd that the
United States, acting through the EPA, negligently failed to warn
members of several Jefferszon County, Misaocurl, homes that dloxin
contaminated @irt had been used as a residentlizl landfill,
nagligently failed to require that the dirt be removed, and
negligently failed to protect the households from exposure to tha
diexin, The appellate ceurt found that:
In deciding not to warn Cisco about

the contaminated landfill and in

deciding not to remove the c¢ontaminated

dirt from the landfill, the EPA made

peclitieal, social and economic judgments

. pursuant tc its grant of authority.

Cisco may not challenge those judgments

under the FTCA because they fall within

the discretionary function exception of

28 U.S.C. § 2680(a).
Id. at 789-~90.

Courts generally have held that the investigation,

daliberation, and decision if and when to issue a warning are

discretionary activities that are not acticnable in an PTCA suit,

+
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Dalehite, supra, 346 U.S. at 43, 46; Cigco, supra, 738 ¥,2d at

789-90; Becay, supra, 788 F.2d at 1065. Althoagh the Eighth

Circuit haz held the discretionary funsticon exception
inapplicable to clazims that govermment empioyaes failed to comply
with regulaticns cor pelicies designed to guide their acticns in &

articulay situation, Aslaks»s»n v. Unised States, No. 85-8132 {6th
P Pt

Cir, May 9, 1986); McHMichael v, United States, 751 P.2Zd 303 (8th

Cir. 1985), the instant case is di;stinguishable. Bera, neither
HUD nor the BEPA violated statutes, regulations, policies, or
procedures in granting St. Louis County's reguest for a block
grant or failing to warn or protect plaintiffa from dioxin, Both
agenciss weighed public policy considerations ard formulated a

course of conduct.
Acccordingly, defendant's motion for summary Jjudgment will

—
Dated this ~day of June, 1986.

ik
‘SE,E, T JUDGE

be granted,
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