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8
9
IN RE "AGENT ORANCE"
10 PRCDUCT LI ABILITY LITIGATION '
| MDL No. 381 . .
11
12 . .
Befor e: VAN GRAAFEILAND, WNTER, and M NER, Circuit
13 Judges.
14 o : : - : :
This is the first of nine opinions, all filed this date,
15
deci di ng appeals fromvarious orders of the United States
16 :
District Court for the Eastern District of New York, Jack B.
17
Weinstein, Chief Judge, innultidistrict litigation No. 381, In
18
re "Agent Orange" Product Liability Litigation. This opinion
19 '
begins with a section that sunmmarizes the entire litigation and
20 all of our rulings. It also sets out in detail the procedural
21 hi story and general background of all the appeals, famliarity
22 with which may be necessary to understand the other opinions. It
23 : :
l then goes on to affirm the certification of a class action and
24
approval of the settlenment.
25 |
26
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The other opinions deal seriatimwth appeals from the
establishment of a distribution scheme for the resultant
settlement fund, the grant of summary judgnent against plaintiffs
who opted out of the class action, the dismssal of an action
brought against the United States by veterans and derivatively by
their famlies, the dism ssal of a third-party action against the
United States by the chem cal companies, the dism ssals of
actions against the United States and the chem cal conpanies by
civilian plaintiffs, the dismssal of a "direct" action against
the United States by wives and children of veterans, the
uphol ding of a fee agreement anong menbers of the Plaintiff;'
Managenent Conmm ttee, and the award of attorneys' fees by the
district court.
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WINTER, Circuit Judge:

This is the first of nine opinions, all filed on this date,
dealing with appeals fromJudge Pratt's and Chief Judge
Weinstein's various decisions in this multidistrict litigation
and class action. This opinion begins with a section entitled
"Overview and Summary of Rulings" that summarizes the entire case
and all of our decisions. The nex;[ section, "Detailed H story of
Proceedings,” gives the background for all of the appeals.
Famliarity with this section may be necessary to understand the
various opinions that follow The present opinion also contains
our rulings regarding the certification of & class action a;1d t he
approval of the settlenent between the plaintiff class and the
def endant chem cal conpanies. Two other opinions by this author
review the propriety of the distribution schene for the resultant
fund and the grant of sumrmary judgment against those plaintiffs
who opted out of the class action. Three opinions by Judge
Van G aafeiland resolve issues concerning the liability of the
United States to veterans, their famlies, and the chem cal
conpanies. A fourth opinion by Judge Van Gaafeiland reviews the
di smi ssal of actions brought by civilian plaintiffs against the
United States and thg chemical conpanies. Two opinions by Judge
M ner resolve issues concerning the validity of a fee agreenent
among the nenbers of the Plaintiffs' Managenent Conm ttee ("PM')
and the district court's award of attorneys' fees.

Most of the appeals in this litigation were argued on
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April 9-10, 1986. The appeal from the adoption of the
distribution scheme, however, was not taken until August 19, T986
and was not argued until October 1. Because the issues raised by
the latter appeal were in many ways interrelated with those
argued in April, the panel had to suspend consideration Of these
matters until it heard the arguments in Cctober.

. OVERVIEW AND SUMVARY OF RULINGS

By any neasure, this is an extraordinary piece of
litigation. It concerns the liability of several major chem ca
conpanies and the United States government for injuries to i
menbers of the United States, Australian, and New Zealand arned
forces and their famlies. These injuries were allegedly
suffered as a result of the servicepersons' exposure to the
herbi ci de Agent Orange while in Vietnam

Agent Orange, which contains trace elenments of the toxic
by- product dioxin,.was purchased by the United States governnent
from the chem cal conpanies and sprayed on various areas in South
Vietnam on orders of United States mlitary conmanders. The
spraying generally was intended to defoliate areas in order to
reduce the mlitary advantage afforded eneny forces by the jungle
and to destroy eneny food supplies.

W are a court of law, and we nust address and decide the
Issues raised as legal issues. W do take note, however, of the
nationwi de interest in this litigation and the strong enotions
these proceedi ngs have generated anong Vi etnam veterans and their

fam lies. The correspondence to the court, the extensive
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hearings held throughout the nation by the district court
concerning the class settlement with the chemcal conpanies, and
even the arguments of counsel anply denonstrate that this
litigation is viewed by many as something nore than an action for
damages for personal injuries. To some, it is a method of public
protest at perceived national indifference to Vietnam veterans;
to others, an organizational rallying point for those veterans.
Thus, although the precise legal claimis one for damages for
personal injuries, the district court accurately noted that the
plaintiffs were also seeking "larger remedies and enotional -
conpensation" that were beyond its power to-award. In re "}@ent
Orange" Product Liability Litigation, 597 F. Supp. 740, 747

(EDNY. 1984).

Central to the litigation are the many Vietnam veterans and
their famlies who have encountered grievous medical problens.
It is human nature for persons who face cancer in themselves or
serious birth defects in their children to search for the causes
of these personal tragedies. Well-publicized allegations about
Agent (Orange have led many such veterans and their famlies to
believe that the herbicide is the source of their current grief.
That grief is hardly gssuagedlby the fact that contact with the
herbicide_occurred while they were serving their country in
circunstances that were unpleasant at best, excruciating at
worst,

When the case is viewed as a leegal actioh for persona

injury sounding in tort, however -- and we are bound by our oathbs
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to so viewit -- the nost noticeable fact is the pervasive
factual and |egal doubt that surrounds the plaintiffs' claims.

I ndeed, the clear weight of scientific evidence casts grave doubt
on the capacity of Agent Orange to injure hﬁnan bei ngs.
Epidemiological studies of Vietnam veterans, many of which were
undertaken by the United States, Australian, and various state
governnents, denonstrate no greater incidence of relevant
ailments anong veterans or their famlies than anong any other
group. To an individual plaintiff, a serious ailment wll seem
hi ghly unusual. For example, the very existence of a birth .
defect may persuade grieving parents as to A@ent Crang€;5 guilt.
However, a trier of fact nmust confront the statistica
probability that thousands of birth defects in children born to a
group the size of the plaintiff class m ght not be unusual even
absent exposure to Agent Orange. A trier of fact must also
confront the fact that there is alnpbst no evidence, even in
studies involving animals, that exposure of males to dioxin
causes birth defects in their children.

Both the Veterans' Adm nistration and the Congress have
treated the epidemiological studies as authoritative. Although
such studies do not exclude the possibility of injury and settle
nothing at all as to future effects, they offer little scientific
basis for believing that Agent Orange caused any injury to
mlitary personnel or their famlies. The scientific basis for
the plaintiffs' case consists of studies of animls and
industrial accidents involving dioxin. Differences in the

speci es exam ned and nature of exposure facially underm ne the
8
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significance of these studies when compared With studies of the
veterans themsel ves.

Proving that the ailnments of a particular individual were
caused by Agent Orange is also extrenely difficult. |Indeed, in
granting summary judgment against those plaintiffs who opted out
of the class action (the "opt-outs"), the district court
essentially held that such proof was presently inpossible. The
first evidentiary hurdle for such an individual is to prove
exposure to Agent Orange, an event years past that at the time
did not carry its current significance. Such evidence generafly
consists only of oral testinony as to an individual's rehEnbering
havi ng been sprayed while on the ground and/or having consumed
food and water in areas where spraying took place. The second
and, in the viewof the district court, insurmountable hurdle is
to prove that the individual's exposure to Agent Orange caused
the particular ailment later encountered. Plaintiffs do not
claimthat Agent Oange causes ailments that are not found in the
popul ation generally and that cannot result from causes known and
unknown ot her than exposure to dioxin. Plaintiffs' proof of
causation would consist largely of inferences drawn from the
exi stence of an ailment, exposure to Agent Orange, and medi cal

opinion as to a causal relationship. However, the
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difficulties in excluding known causes, such as undetected
exposure to the same or simlar toxic substances in civilian
life, and the conceded existence of unknown causes m ght nake it
difficult for any plaintiff to persuade a trier of fact as to
Agent Orange's quilt. Causation is nevertheless an absolutely

i ndi spensabl e element of each plaintiff's claim

The plaintiffs' clains are further conplicated by the fact
that an individual's exposure to Agent Orange cannot be traced to
a particul ar defendant because the mlitary m xed the Agent
Orange produced by various conpanies in identical, unlabeled,
barrels. No one can determ ne, therefore, whet her a par}icular
instance of spraying involved a particular defendant's product.
In addition, the Agent O ange produced by sone defendants had a
consi derably higher dioxin content than that produced by others.
Because the alleged ailments may be related to the anount of
dioxin to which an individual was exposed, it is conceivable that
if Agent Oange did cause injury, only the'products of certain
conpani es could have done so.

Difficult legal problems also arise from the considerable
uncertainty as to which product liability rules and statutes of
limtations apply to the various plaintiffs. The plaintiffs cone
fromthroughout the United States, Australia, and New Zeal and,
and each would face difficult choice of law problens that m ght
be resol ved adversely to their clains.

Final |y, doubt about the strength of the plaintiffs' claims

10
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exi sts because of the so-called military contractor defense. The
chem cal conpanies sold Agent Orange to the United States
governnment, which used it in waging war agai nst enemy forces
seeking control of South Vietnam It would be anomalous for a
company to be held liable by a state or federal court for selling
a product ordered by khe federal governnment, particularly when
the conpany could not |control the use of that product. Moreover,
mlitary activities involve high stakes, and common concepts of
risk averseness are of no relevance. To expose private companies
generally to lawsuits for injuries arising out of the i
deliberately risky activities of the mlitary would greatly
inpair the procurenent process and perhaps national security
itself.

An illustration of the many factual and legal difficulties
facing the plaintiffs is the dispute anong their counsel as to
how many "serious” or "strong" clains there are. The Plaintiffs
Managenent Committee ("PMC') estimates a much smaller number than
do counsel for the class nenbers who object to the settlenent.
Nei t her group has hard evidence to support its estimates. |If by
"serious" or "strong" one neans a case likely to prevail on
liability and to result in a substantial damage award, then we
bel i eve that every plaintiff would encounter difficulties in
provi ng causation and even graver problens in overcom ng the
mlitary contractor defense. |f a case is considered "serious"

or "strong" because the plaintiff has'grave ailments or has died,

11




then such cases do exist, although their nunbers remain in doubt.
Wiat is not in doubt is that the w despread publicity given
allegations about Agent O ange have led to an enormous nunber of
claims alleging a large variety of highly conmon ailments. The
il nesses claimants now attripute to Agent Orange include not
~only heart disease, cancer, a%d birth defects, but also
confusion, fatigue, anxiety,gand spotty tanning

The procedural aspects of this litigation are also

© 00 N O o0 N W N —

extraordinary. Chief Judge Weinstein certified it as a class

10 4 action at the behest of nost of the plaintifts and over Fhe .

11 objections of all of the defehdants. Certain issues, such as the
12 damage suffered by each plaintiff, were not, of course, to be

13 | determined in the class action. Instead, they were to be left to
141 individual trials if the outcome of the class action proceedi ngs
15 was favorable to the plaintiffs. Some plaintiffs opted out of
16 the class action, but their cases renmained in the Eastern

17 District of New York as part of a multidistrict referral

18 The class certification and settlement caused the nunber of
19 claimants and the variety of ailnments attributed to Agent Orange
20 to clinmb dramatically. It also has caused disunity anong the

21 plaintiffs and increased the controversy surrounding this case.
22 Correspondence to this court indicates that many of the ori gi nal
23 plaintiffs, most of whom joined the notions for class

24 || certification, were never advised that use of the class action

25 device m ght lead to their being represented by counsel whom they
26
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did not select and who could settle the case wthout consulting
them. In the mdst of this litigation, original class counsel
Yannacone & Associates, asked to be relieved for financia
reasons. Control of the class action soon bassed to the PMC

Six of the nine nembers of the PMC advanced noney for expenses at
a time when the plaintiffs' case, already weak on the law and the
facts, was near collapse for lack of resources. This noney was
furnished under an agreement that provided that three tines the
amount advanced by each lawer would be repaid from an eventual
fee award. These paynents would have priority, noreover, over
paynments for |egal work done on the case. ]

The trial date set by Chief Judge Weinstein put the parties
under great pressure, and just before the trial was to start, the
defendants reached a $180 mllion settlement with the PMC. The
size of the settlenent seens extraordinary. However, given the
serious nature of many of the various ailments and birth defects
plaintiffs attributed to Agent Orange, the understandable
synpathy a jury would have for the particular plaintiffs, and the
| arge nunber of claimnts, 240,000, the settlement was
essentially a paynment of nuisance value. Al though the chances of
the chem cal companies' ultimately having to pay any damages may
have been sliw, they were exposed potentially to billions of.
dollars in damages if liability was established and wnillions in

attorneys' fees aerely t0o continue the litigation

13



|
| The district judge approved the settlement. It is clear
o || that he viewed the plaintiffs' case as so weak as to be virtually
3 || baseless. 1ndeed, shortly after the settlement, he granted
44 Ssummary judgment against the plaintiffs who opted out of the
5| class action on the grounds that they could not prove that a
61 particular ailnment was caused by Agent Orange and that their
71 clainms were barred by the mlitary contractor defense
8 In addition, Chief Judge Weinstein awarded counsel fees in
9 an anount that was considerably smaller than had been requested
10 by the attorneys involved. The size of the award was clearly
11 i nfluenced by his skepticism about whether the case shohld’ever
12 have been brought.
13 The final extraordinary aspect of this case is the schene
14 adopted by Chief Judge Weinstein to distribute the class
15 settlement award., Thar schene, Which is described as
16 "conpensation-based" rather than '"tort-based,” allows veterans
17 who served in areas in which the herbicide was sprayed and who
18 meet the Social Security Act's definition of disabled to collect
19 benefits up to a ceiling of $12,000. Snaller payments are
20 provided to the survivors of veterans who served in such areas.
21 No proof of causatioq by Agent Orange is required, although
29 benefits are available only for non-traumatic disability or
23 death. The distribution scheme also provides for the funding of
24 [ a foundation to undertake projects thought to be helpful to
25 members of the class.
26 Many of the decisions of the district court were appeal ed,

14
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and we summarize our rulings here. In this opinion, we reject
the various challenges to the certification of a class action

Al t hough we share the preval ent skeptici sm about the useful ness
of the class action device in mass tort litigation, we believe
that its use was justified here in light of the centrality of the
mlitary contractor defense to the claims of all plaintiffs. W
al so approve the settlenment in light of both the pervasive

difficulties faced by plaintiffs in establishing liability and

© 00 N O oo N W N —

our conviction that the mlitary contractor defense absolved the

10 }| chemical conpanies of any liability. In a second opi nion by.Ehis
11 author, No. 86-3039. we affirm the distribution scheme's;
12 || provision for disability and death benefits to veterans exposed
131 to Agent Oange and their survivors. W reverse the scheme's
14 |} establishment of a foundation; however, the district court may on
15 || remand fund and supervise particular projects it finds to be of
16 {| benefit to the class. A third opi nion by this author
171 No. 85-6163, affirms the grant of summary jﬁdgnent agai nst the
18 opt-out plaintiffs based on the mlitary contractor defense. n
191 two grounds we hold that the chem cal conpanies did not breach
20 || any duty to inform the government of Agent Orange's hazardous
21 properties. First, at.the times relevant here, the governnent
22 || had as much information about the potential hazards of dioxin as
23 || did the chemical conpani es. Second, the weight of present
24 || scientific evidence does not establish that Agent Orange caused
25 injury to pérsonnel in Vietnam The chem cal conpanies did not
26 + breach any duty to informthe government and are therefore not
| liable to the opt-outs.
AOQ 72 15

(Rev.8/82)




| In an opinion by Judge Van Graafeiland, No. 85-6091; we
ol affirmthe district court's dismssal of actions against the
3] United States by veterans on the grounds that they are barred by
4I the Feres doctrine and the discretionary function exception to
5| the Federal Tort Claims Act. A second opinion by Judge
6 Van Graafeiland, No. 85-6153, affirms the dism ssal of an action
7 || against the United States by the chem cal conpanies seeking
8!l contribution or indemity for the $180 million they paid in
9| settling with the plaintiff class. A third opinion, No. 85-6161,
10 affirms the dismssal of civilian actions against the United
11 States on discretionary function grounds and of simlar" actions
12 agai nst the chem cal conpanies on statute of limtations and
13 mlitary contractor defense grounds. A final opinion by the sane
14 author, No. 86-6127, affirms the dism ssal of the so-called
15 "direct" clains by famlies of veterans against the government on
16 || Feres and discretionary function grounds.
17 An opinion by Judge Mner, No. 85-6365, invalidates the PMC
18 members' agreement to repay on an "up front" basis treble the
19 expenses that any of them advanced. W hold that this agreement
20 creates a conflict of interest between the attorneys and the
21 class by generating inmpermssible incentives to settle. A second
29 opi ni on by-Judge Mner, No. 85-6305, affirnms the district court's
23 award of counsel fees except with regard to the abrogation of one
24 |\ fee award.
25
26
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1. DETAILED H STORY OF PROCEEDI NGS

1) Early Proceedi ngs

Plaintiffs allegedly were exposed to the herbicide Agent: -
Orange as a consequence of efforts undertaken by the United
States military forces to defoliate the jungle in Vietnam (ne
purpose of this defoliation project, know as "Operation Ranch
Hand," was to clear away foliage near supply transport Llines,
power |ines, and m'Iitary‘bases, and thus deprive eneny forces of
protective cover. The herbicide was also used to destroy crops
available to the eneny. Some plaintiffs claim to have been -
directly exposed to the herbicide, while others claimthat it
contam nated the food and water they consumed or the ground on
which they slept.

Al though various herbicides were used during the war, Agent
Orange was thought to be best suited for the mlitary's purposes
and was used nost frequently. Agent Oange was a mxture of the
her bi ci des known as 2,4-D and 2,4,5-T.! The manufacture of
2,4,5-T is said inevitably to result in the production of dioxin,
which is alleged to be a highly toxic substance. \hether the
trace elements of dioxin in Agent Orange were hazardous to

persons in sprayed areas is sharply disputed. 1Indeed, the

toxicity of dioxin itself remains a controversial issue. See

generally P. Schuck, Agent O ange on Trial 16-24 (1986); ;
M. Gough, Dioxin, Agent Oange (1986).

The Agent Orange litigation began in July 1978, with the

filing of a lawsuit by Vietnam veteran Paul Reutershan, now

17




l deceased, in Supreme Court, New York County. The defendants were
2 several chem cal conpanies alleged to have nmanufactured Agent

3 Orange. That case was renoved to federal court and then

4E transferred to the Eastern District of New York. On January 8,

5 1979, Reutershan's estate filed an anmended conpl ai nt seeking

6 relief on behalf of a class of veterans and their famlies

7 injured by Agent Oange. Several other conplaints alleging

8 simlar class clains were filed in late 1978 and early 1979. In
9 March 1979, counsel for Reutershan's estate and for defendant Dow
10 Cheni cal Co. jointly petitioned pursuant to 28 U.S.C. § 14Q7(c)
11 (1982) for the establishnent of a muleidistrict |iti gat;i on
12 proceedi ng. The Judicial Panel on Multidistrict Litigation

13 established In re "Agent Orange" Product Liability Litigation,

14 MDL No. 381, in the Eastern District of New York. The first

15 cases were transferred to the Eastern District on May 8, 1979,

16 and nearly 600 cases have since been transferred. ML No. 381

17 was assigned to then District Judge Pratt.

18 The third anmended class conplaint in the case designated by
19 the court as the lead action alleged federal question
20 jurisdiction under the "comon |aw and/or the statutory |laws of
21 the United States." .Defendants noved to dism ss this conpl aint
22 for want of subject matter jurisdiction. Judge Pratt adopted the
23 federal common law theory and accordingly denied the notion. In
24 re "Agent Orange" Product Liability Litigation, 506 F. Supp. 737,
25 743-49 (E.D.NY. 1979). However, a divided panel of this court
26 reversed. Inre "Agent Orange" Product Liability Litigation, 635

i
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‘1 F.2d 987 (2d Gr. 1980), cert. denied. 454 US 1128 (1981). The
5 class action thereafter proceeded in federal court solely on the
3 basis of diversity ju-'risdi' ction under 28 U.S.C. § 1332 (1982).

4 Def endants next noved for summary judgnment based on the
5 so-called mlitary contractor defense. The notion contended that
6 the plaintiffs' clains against the chem cal manufacturers were
7 barred on the grounds:

8 (1) that they merely nmanufactured and supplied

Agent Orange to the government pursuant to
9 validly authorized contracts[;] (2 that Agent
Orange was not manufactured before and has not )

10 been manufactured since; (3) that they conpleted .,

their conpelled manufacture of Agent O ange

11 in strict conpliance with the specifications

supplied by the governnent, specifications that

12 contained no obvious or "glaring" defects that

woul d have alerted the defendants of any inpending

13 danger in following them and (4 that they

manuf actured Agent Orange w thout any negligence

14 on their part.

15 In re "Agent Orange" Product Liability Litigation, 506 F. Supp.

16 762, 795 (EDNY. 1980).

17 Al t hough Judge Pratt stated that this defense m ght be

18 avail able to the defendants, id. at 796, he denied defendants'

19 notion on the ground that their ow descriptions of their

20 contract performance and their relationship to the governnent

21 raised issues of fact requiring a trial. Id.

29 Judge Pratt planned to hold an initial trial on the mlitary

23 contractor defense and allowed discovery on this issue. He

o4 st at ed:

o5 The el ements of the defense will be uniquely

adapted to consideration and adjudication,
separate and apart fromthe issues of liability,

19
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causation and damages. As a practin-2 macter,
di scovery as to chese discress 1lssues will be
rather narrow conpared <o the discovery that

some of the othex fact issues presented by this
action mey require.

In addition, Judge Pratt stated his intention to certify a
class pursuant to Fed. R Gv. P 23(b) (3> of ""persons who claim
injury from exposure to Agent Orange and their spouses, children
and parents who claim direct or derivative injury tnerefrom.”
Id. at 788. He noted that "it may later prove advantageous to
create subclasses for various purposes." 1d. Judge Pratt .
rejected plaintiffs' request for certification of a "I i it ed
fund" class action pursuant to Fed. R Gv. P. 23(b)(1)(B), on
the ground that plaintiffs had failed to offer evidence that the
defendants were likely to becone insolvent if held liable for
plaintiffs' injuries. 1d. at 789-90.

Fol I owi ng el even nonths of discovery, defendants Hercul es,
Thonpson Chem cal, Riverdal e Chem cal, Hoffman-Taft, Dow
Chemical, TH Agriculture and Nutrition, and Uniroyal again noved
for summary judgnent on the mlitary contractor defense.

Def endants Monsanto and Di anond Shamrock did not join in the
notion. Judge Pratt .grantedrsumrary judgrment to Hercules,
Thonpson Chem cal, Riverdal e Chem cal, and Hoffman-Taft, but

deni ed the motions of Dow Chemical, TH Agriculture and Nutrition,

and Uniroyal. In re "Agent Orange" Product Liability Litigation,

565 F. Supp. 1263 (EDNY. 1983). He also concluded that the

pl anned separate trial on the mlitary contractor defense was not

20
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desirable. He noted that discovery and argunent of motions ON
the mlitary contractor defense had revealed that the defense
i nplicated factual issues also central to both liability and
causation and thus should not be tried separately. Subsequently,
def endants Hercules and Thonpson Chemcal were reinstated as
defendants.

In 1980, Yannacone & Associates, a consortium of [awers who
banded together for purposes of this litigation, was designated
| ead counsel for the representatives of the plaintiff class. See
506 F. Supp. at 788 n.32. In 1983, the firm of Ashcraft & Gerel
and attorneys Benton Musslewhite, Steven Schlegel, and Thonas
Henderson | oi ned Yannacone & Associateé as lead counsel for the
representatives of the class. In September 1983, Yannacone &
Associ ates noved to be relieved of its duties as class counsel
citing an inability to bear the costs associated with the
litigation. This nmotion was granted. Ashcraft & Gerel sought to
gain control of the case but failed to do so and wthdrew as
class counsel. As we describe infra, Musslewhite, Schlegel, and
Henderson then recruited additional attorneys to the PMC  See
general |y Schuck, Agent Oange on Trial at 73-77, 94-95 102-110.
Athough not a menber of the PMC, Ashcraft & Gerel has continued

to represeht plaintiffs who have opted out of the class action,
certain civilian plaintiffs, and certain class menbers who object
to the settlement.

2) (dass Certification

Judge Pratt's duties as a newly-appointed menmber of this

21




1 court precluded him from continuing as trial judge, and in
2 Cct ober 1983, Chief Judge Weinstein assuned responsibility for
3 MpL No. 38V. After conferring with the parties, he ordered the
4 trial of the class clains to begin on May 7, 1984. He formally
5 certified a Rule 23(b)(3) class, finding
6 (1) that the affirmative defenses and
the question of general causation are
7 common to the class, (2) that those
questions predom nate over any questions
8 affecting individual members, and ‘3)
given the enornous potential size o
9 plaintiffs' case and the judicial
econom es that would resul't from a class
10 trial, a class action is superior to all
other methods for a "fair and efficient ’
11 adj udi cation of the controversy."
12 In re "Agent Orange" Product Liability Litigation, 100 F.RD
13 718, 724 (EDNY. 1983) ("dass Certification Opinion').
14 Chief Judge Weinstein defined the plaintiff class as
15 t hose persons who were in the United
States, New Zealand or Australian
16 Armed Forces at any time from 1961
to 1972 who were injured while in or
17 near Vietnam by exposure to Agent
Orange or other phenoxy herbicides,
18 i ncluding those conposed in whole or
in part of 2,4,5-trichlorophenoxyacetic
19 acid or containing some anmount of
2,3,7,8-tetrachlorodibenzo-p-dioxin.
20 The class also includes spouses,
Earents, and children of the veterans
21 orn before January 1, 1984, directly
or derivatively injured as a result of
29 the exposure.
23 ld. at 729.
24 | In addition, Chief Judge Weinstein certified a Rule
25 23(b)(1)(B) mandatory class on the issue of punitive danmages,
26 * though not on the ground, previously rejected by Judge Pratc,
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that the claims against the defendants could render them.
insolvent. Rather, he reasoned that because the purpose of
punitive damages is not to conpensate but to punish, sone limts
shoul d be inposed on the anount of punishneht meted out to the
defendants for a single transaction. See Roginsky Vv.
Richardson-Merrell, Inc., 378 F.2d 832, 838-42 (2d Gir. 1967)

(Friendly, J.). Chief Judge Weinstein reasoned that punitive
damages m ght be awarded, if at all, only to the first plaintiffs
to receive a judgment. He concluded that

it would be equitable to share [a punitive
danage award] anmong all plaintiffg who
ultimately recover conpensatory damages.
Yet, if no class is certified under

Rul e [231(b)(1)(B), non-class nmenbers

who opt out under Rule 23(b)(3) woul d
concelvably receive all of the punitive
damages or, if their cases are not
conpleted first, none at all

100 FF.RD at 728
Chief Judge Weinstein also required that plaintiffs

counsel, at their ow expense, provide notice to the members of

the class as follows:
(1) Witten notice was to be mailed to (a all persons who |
had filed actions in the federal district courts, or had filed
actions in state courts later renoved to federal court, that were
pending in or transferred to the Eastern District; (b) all ’
persons who had intervened or sought to do so; (c) each class
menber then represented by counsel associated with the PMC who
had not yet commenced an action or sought to intervene; (d) all

persons then listed on the United States Governnent's Veterans'

23
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Administration "Agent Orange Registry";

(2 Announcements were to be sent to the major radio and
tel evision networks, and to radio stations with a conbined
coverage of at |east one half of the audience in each of the top
100 radio narkets;

(3 Notice was to be published in certain |eading national
newspapers and magazi nes, in servicepersons' publications, and in
newspapers in Australia and New Zeal and;

(4 A toll-free "800" tel ephone nunmber was to be obtained
and staffed by persons who would provide callers with basic,
information about the litigation; ) ]

(5 Notice was to be sent to each state governor requesting
that he or she refer the notice to any state agency dealing with
the problems of Vietnam veterans.

The notice sent to individual veterans, reprinted in the
appendi x to this opinion, infornmed potential class nenbers of the '
pendency of the class action and their right to opt out of the
Rule 23(b)(3) class. The notice made clear that exclusion could
be effectuated only by witten request, and an "Exclusion Request
Formi was attached to the notice for convenience.

Following certification of the two classes, the defendants
petitioned this court for a wit of mandamus to conpel the

district court to vacate certification of the cl asses. See In re

D anond Shanrock Chemicals Co., 725 F.2d 858 (2d dr.), cert.

denied, 465 U S. 1067 (1984). In denying the petition, we noted

that "mandanus is an extraordinary renedy," id. at 859, and that

24




1 "[r]eview Oof the many issues raised by the class certification
5 will be available when the ramifications of each aspect of the
3 ruling will be evident." 1Id. at 862. W also stated that "it
4 seens |ikely that sone comon issues, which stem from the unique
5 fact that the alleged damage was caused by a product sold by
6 private manufacturers under contract to the governnent for use in
7 a war, can be disposed of in a single trial. The resolution of
8 sone of these issues in defendants' favor may end the litigation
9 entirely." 1d. at 860-61. W further observed that the notice
10 required was at |east arguably the best practicable under tpe
1 circumstances. |d. at 862 i |
12 Various plaintiffs, as a means of challenging the
13 settlement, now appeal from the class certification. They

14 contend that the district court l|acked subject natter
15 jurisdiction, that there were insufficient common questions of

law and fact to justify certification, and that the notice was

16

17 I nadequat e.

18 3) The Settlenent

19 In April 1984, Chief Judge Winstein appointed three special
20 masters — Leonard Garnent, Kenneth Feinberg, and David Shapiro
21 -- to assist in negotiations over a settlement of the class

29 action. These negotiations intensified during the weekend before
23 trial. See Schuck, Agent (Orange on Trial at 49-66. On My 7,
oq | 1984, the day the trial was to have begun, the class

o5 representatives and the chem cal conpanies agreed to settle the
26

25
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class clains for $180 million. Thereafter, Chief Judge Weinstein
conducted el even days of hearings on the proposed settlenent in
New York, Atlanta, Houston, Chicago, and San Francisco. At these
hearings, nearly 500 w tnesses addressed the fairness of the
settlement. Chief Judge Weinstein also considered "hundreds of
witten comunications fromveterans, menbers of their famlies,
veterans' organizations and others . . . and read a large part of
the relevant literature, taking judicial notice of its
substance.”" In re "Agent Orange" Product Liability Litigation,
597 F. Supp. 740, 748 (EDNY. 1984) ("Settlenent Opinion"):

By Miy 6, 1984, the day before the settlenent was reached,

sone 2,440 class nenbers had opted out of the Rule 23(b)(3) class
action by filing requests for exclusion. The settlement
agreement provided for a period during which persons who had
opted out of the class could be reinstated as class nenbers if
they filed a request with the district court. Settlenent
Agreenent ¢ 8, id. at 865 Sone 600 such requests were received.
Chief Judge Weinstein stated that he would consider late
applications to rejoin the class "sympathetically." 1d. at 757.

In a lengthy opinion, reported at 597 F. Supp. 740 (EDNY.
1984), Chief Judge Mbjnsteinlapproved the settlenent subject to
hearings on counsel fees and prelininary consideration of plans
for distribution of the settlement proceeds. Various nenbers of
the class appeal from the approval of the settlement on the

ground that the $180 million award is inadequate.

26




1~ 4) Oounsel Fees

2?[ By late 1983, the three remaining members of the PMC --

3:{ Schl egel, Musslewhite, and Henderson -- found that they |acked
4:J the resources necessary to continue the litigation. In order to
5“ attract new members both to finance and staff the lawsuit, the
6[[ menmbers of the PMC entered into an agreenent whereby those |
7::' menbers who advanced noney for expenses were to be repaid at

8 three times the anount of noney advanced "off the top" out of any
9|| anward of counsel fees. The agreenent also established a fornmula
loll later rescinded, by which the remainder of the fee award was to
11" be distributed among the PMC members. As a result, those who had
12 g advanced money for expenses in return for a trebled repaynent
13 controlled six of the nine PMC votes. Chief Judge Weinstein was
14|| not informed of this agreement until after the case had been
15 “ settled. |
16 After the settlement, nore than 100 applications for
17II attorneys' fees and expenses were submtted to the district
18|[ court. Hearings on these applications were held on Septenber 26

19 and Cctober 1, 1984. On June 18, 1985, Chief Judge Weinstein

|
23 Liability Litigation. 611 F. Supp. 1296, 1344-46 (EDNY. 1985).

20|| I ssued an amended order amarding'a total of $10,767,443.63 in
21 | fees and expenses to 88 law firms and individual lawers for
22H their work on behalf of the class. |n _re "Agent Orange" Product

I o
24 | The district court followed the so-called "lodestar" approach to

I . .
25 attorneys' fees awards, see City of Detroit v. Ginnell Corp.,

26 . 495 F.2d 448 (2d Cir. 1974) ("Grinnell 1"), and City of Detroit

I 27
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using national hourly rates of S150 for partners, $125 for. law. .
professors, and $100 for associates. The court increased some -

fee awards by a quality multiplier, ranging from 1.50 to 1.75, to

1
2

3

4

5 ” renard those who exhibited "exceptional or extraordinary skill"
6 " in the litigation. 611 F. Supp. at 1328. The court decli ned,
7  however, to apply an overall risk multiplier to the |odestar

8 anount.  Appeal s have been taken from these rulings.

9

Il .
As noted, the PMC agreenent required a trebled return of

10  funds advanced off the top of any fees awarded by the court,

11 Some PMC menbers therefore stood to receive enormously 'greater

12 fees than they were awarded by the court, while others stood to

13 receive substantially less. For exanple, David J. Dean, who was
14 to have served as lead trial counsel and was awarded $1,424,283

15 ” in fees by the district court, would receive only $542, 310 under

16 the fee-sharing agreement. In contrast, Newton Schwartz, who was
17 awar ded only $41,886 by the district court, would receive

18 $513, 026 under the agreenent.

19 Chi ef Judge Weinstein denied a nmotion by Dean to set aside

20 l the fee-sharing agreement after concluding that the agreenent had

21 :ll no adverse inpact on the interests of the class. [n re "Agent
22 | Orange" Product Liability Litigation, 611 F. Supp. 1452, 1458-62
23 (EDNY. 1985). However, he ordered that "[i]n future cases, as

| . . .
24 1 soon as a fee-sharing arrangenent is nmade its existenceroust be

25 made known to the court, and through the court to the class.”

26+ 1d. at 1463. Dean has appealed fromthat ruling.

28
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5) Distribution of the Settlement,

A nunber of proposals for distribution of the settlenment

fund were presented to Chief Judge Weinstein. W focus on the

pl ans submtted by the PMC, by Victor Yannacone, original [ead
counsel for the class, and by Special Mster Feinberg
The PMC proposed to conpensate all class nenbers who coul d

prove that they suffered from any of 24 nmedical conditions that

the PMC's experts associated with exposure to Agent O ange
These conditions included chloracne; peripheral and central |
neur opat hy; various liver disorders, including cirrhosis, cpronic f
hepatitis, and porphyria cutanea tarda; gasfrointestinai
conditions; hematological, endocrinal, and netabolic probl ens;
beni gn and malignant tumors; birth defects; and miscarriages.

The PMC proposal also.suggested provi di ng conpensation to

claimants with other nmedical problens, such as arthritis, ;
heart burn, abdom nal pain, and diarrhea, that "seem to have been
reported in the literature as possibly accompanying Agent Orange
exposure."” .The PMC would have adjusted each conpensation award

by a nunber of "indjvidual di scount factors" to reflect a
claimant's financial needs and the legal and factual difficulties
that the clainmnt would have'encountered in proving his or her

case in court. Accordingly, tw claimants with siml|ar medical
condi tions might have received different nonetary awards
dependi ng, for exanple, on'their collateral source paynents,
nunbers of dependents, and ability to receive gratuitous

services; the statutes of |imtations and availability

29
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of a strict 1iability cause of acti@n under the applicable state
law, their levels of exposure to Agent Orange and/or dioxin, a
factor the PMC has abandoned on appeél; their individual and
famly medical histories; "life style considerations'"; and
damages. The PMC suggested that theJ settlement fund m ght also
be used to provide class-wide benefits such as "preventive and
genetic counseling, health nonitoring, research and [group life
and heal th] insurance."

The Yannacone proposal would have deferred any distribution
of the settlement fund to individual, claimants pending a survey
of "who the Viet Nam veterans are, what their present state of
health is, and how many have already died and from what causes."
Yannacone urged that a portion of the settlement fund be used to
establish a "Viet Nam Veterans LegaT Assi stance Foundation" to
assi st class nmenbers in obtaining diéability benefits from the
Veterans' Administration. Yannacone's proposal purported to
speak for thousands of veterans and their fanilies who

"reaffirm[ed] their original position that the purpose of the

Agent Orange litigation was to estab“ish a trust fund for the

benefit of all the Agent Oange victims not to benefit any

I ndividual veteran at, the expense of their [sic]
comrades-in-arms."

Speci al Master Feinberg proposea that the greater part of
the settlement fund be distributed to individual veterans and
famly menbers in the formof death and disability benefits. The
difficulties of establishing a causal link between a clai mant's

30
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injuries and exposure to Agent Orange were to be avoided by
compensating al|l claimnts who had been exposed te the defoliant
and who later died or becane disabled as a result oOf
non-traumatic causes. ‘The Special Mster proposed that the
remai nder of the setrlement fund be used to provide serV|ces to
the class as a whole and in particular to children with blrth }
defects.

Chief Judge Weinstein conducted a pubiic hearing on the
various distribution plans on March 5, 1985 Mre than 40
speakers, including nenbers of the PMC, Yannacone | .
representatives of veterans organizations, and |nd|V|duaI cl ass
members, participated in the hearing. The PMC and other
Interested persons were allowed additional time followng the
hearing to submt witten conments on the distribution
proposals.

On May 28, 1985, Chief Judge Weinstein issued an order
establishing a plan for distribution of the settlement fund. 1In

e "Agent Orange" Product Liability Litigation ("D stribution
Qpinion") , 611 F. Supp. 1396 (EDNY. 1985). He adopted with

slight modifications the Special Master's proposal, which he

described as "an elegant solution [combining] insurance-type
conpensatioh to give as nuch help as possible to individuals who,
In general, are nost in need of assistance, together with a
foundation run by veterans with the flexibility and discretion to
take care of individuals and groups nost in need of help." 1Id.
at 1400. The plan provided that 75 percent of the $180 mllion
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settlement fund, incl udi ng accrued interest, would be distributed
directly "to exposed veterans who suffer from long-term total
disabilities and to the surviving spouses or children of exposed
veterans who have died." [d. at 1410-11. A claimnt would
qualify for conpensation by establishing exposure to Agent O ange
and death or disability not "predom nantly caused by trauma,
whether or not self-inflicted." Id. at 1412.

Chi ef Judge Weinstein offered four reasons for provi di ng
I ndi vi dual conpensation payments only to disabled veterans and to
survivors of deceased veterans. First, because the settlen?nt

fund was "not sufficient to satisfy the claimed losses of every
class member,"” id. at 1411, it would be equitable to limt

paynents to those with the nost severe injuries. Second, the

paynents would be made only to veterans or survivors, and not to
children who had suffered birth defects and w ves who had
suffered miscarriages, because "however slight the suggestion of
a causal connection between the veterans' medical problens and
Agent Orange exposure, even |ess evidence supports the existence
of an association between birth defects [or m scarriages] and
exposure of the father to Agent 'Orange in Vietnam" 1d. Third,

claim processing costs would be mnimzed under the plan because

claimants would not be required to prove that they suffered from
any particular disease or that the disease was caused by exposure‘f
to Agent oOrange; the court reasoned that any a}lternative j“
eligibility criteria wuld require "[c]reation of a costly new

claims-processing bureaucracy" and "inpose on the applicant the

32



i enormous burdens of producing volumes of medical records and

5 payi ng expensive medical and legal fees for conplicated

3 processing and testing." Id. Finally, the distribution plan

4 "'obviate[s] the necessity for particularized proof and is 'a
5 fair response to the particular difficulties that this class

6 woul d have in gathering and presenting evidence of damages.'"

7|1 1d. (quoting In re Chicken Antitrust Litigation American

gi| Poultry, 669 F.2d 228, 240 & n.20 (5th Gir. 1982)).

9 Chief Judge Weinstein rejected as "essentially arbitrary,”
10 Jd. at 1409, the PMCs plan to provide conpensation only for’

11 specified diseases. He reasoned that "[n]o factual basis exists
19 for choosing or excluding any disease, since causation cannot be
13 shown for either individual claimnts or individual diseases wth
14 any appropriate degree of probability." Id. In addition, he

15 concluded that the costs of establishing the existence of

16 particul ar diseases and applying individual discount factors

17 woul d be burdensone and expensive for both the fund and the
18 claimant. _Id. at 1408- 09.

19 Chief Judge Weinstein set aside nmost of the renmainder of the
20 settlenment fund to support a "class assistance foundation" that
21 would “"serve as a national focus for Vietnam veterans who are
29 class menbers to mobilize thenselves and others to deal wth
93 their medical and related problens." 1Id. at 1432. The "broad
24i_ mandat es" of the foundation were defined as '"to fund projects to
25' aid children with birth defects and their famlies and alleviate
%6 reproductive problens" and "to fund projects to help meet the

33
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service needs of the class as a whole." |[d. at 1437. The
district judge reasoned that the foundation was "[t]he most
practicable and equitable nethod of distributing benefits" to
cl ass members who were neither disabled veterans nor survivors of
deceased veterans, because "[d]istribution of thousands of snall
I ndi vidual payments would trivialize the beneficial inpact of the
settlement fund on the needs of the class." 1Id. at 1431.

The court offered a number of exanples of the sorts of
prograns for which the foundation m ght provide financial

support. The projects that might be funded for children with

birth defects included "[p]rotection and adVocacy servfcesﬂ' "[a]
public hotline and referral service," "[glrants t0 hospitals and
clinics,"” "insurance prograns,"” "vocational training projects,”

"grants to establish peer support groups to enable children with
birth defects to discuss their problens openly anong themselves,"
and "[g]rants or loans . . . to famlies in grave financial need
to help pay for essential nedical services." 1d. at 1438-39
Qther possibilities "for funding of classw de services"”
enumerated by the court included projects to "help class menber
veterans better obtain and utilize VA services and to nonitor the
VA and other federal and state services to ensure that they are
responsive to the needs of the class," to "increase public

awar eness of the problens of the class,”" to provide health

I nformation and social service assistance to the class, and to
"hel p menbers of the class become a nore integrated part of

society." 1d. at 1440.
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1; The foundation was to be adm nistered by a board of

24 directors "conprised primarily of Vietnam veterans.” 1d. at

3 ; 1434. The court would appoint the initial board of directors of
4'E between 15 and 45 members, which would thereafter be

5 "sel f-governing and self-perpetuating." Id. at 1435. Subj ect

6 only to the general supervisory authority retained by the court,
7 the board would control "every aspect of foundation

8 administration," including "investnment and budget deci sions,

9 specific funding priorities, a detailed grant application
10 process, the actual grant awards, evaluation nmechanisns, and’
11 fundraising strategies.” Id. The court would play "la]
12 conparatively nmodest supervisory role in the operation of the
13 class assistance foundation," while retaining the power to
14 "supervise foundation operations actively and exercise control as
15 necessary to protect the interests of the class.” 1d. at 1436.
16 Chief Judge Winstein reappointed Special Mster Feinberg to
17 oversee the inplenmentation of the distribution plan. Id. at
18 1400. However, no claimnts were to receive paynents and no
19 services were to be funded until the appellate process was
20 completed. 1d. at 1451.
21 The PMC filed an appeal and petition for a wit of
22 nandanus/prohibition'on August 19, 1986, seeking to overturn the
23 di stribution plan.' On Septenmber 5, 1986, M. Yannacone filed a
24 petition for awit of mandanmus/ prohibition seeking renmoval of
25 the PMC as class counsel and inplementation of his proposed

2% ! distributionplan.
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6) Dismissal Of the Opt-Qut Cases
After settling with the class, defendants noved on July 24,

1984, for summary judgnent against the opt-outs. Chief Judge

Weinstein dismssed the opt-outs on the grounds that, inter alia,

no plaintiff was able as a matter of law to produce sufficient
evidence to allow a trier of fact to find that Agent Oange had
caused the particular ailment(s) fromwhich he or she suffered.

In re "Agent Oange" Product Liability Litigation, 611 F. Supp.

%

1223, 1256-63 (EDNY. 1985) ("opt-Out Quinion"). As a second,
i ndependent |y di spositive ground, Chief Judge Weinstein held that

the mlitary contractor defense precluded récovery. E. at
1263-64. Certain opt-out plaintiffs appeal from those

decisiouns.

7) Proceedi ngs Agai nst the Governnment and M scel | aneous Actions

The first direct claim against the United States was
asserted by veterans who believed that they had been exposed to
Agent Orange. Ryan v. Celand, 531 F. Supp. 724 (EDNY. 1982).

The plaintiffs alleged that the government and certain government

officials were liable under the Federal Tort Claims Act ("FTCA"),
28 U.S.C. § 1346(b) _et seq.> f§r failing to warn them of the
possi bl e dangers associated with exposure to Agent Oange and
negl ecting.to provi de proper nedical care for those who had been
injured by the herbicide. Judge Pratt held that the United
States was inmmne from Suit under the FTCA on the failure-to-warn
clains because those clai rrs were "incident to and arising out of"

the plaintiffs' mlitary service and therefore fell within the
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exception t0 the government's waiver of sovereign immunity
recognized in Feres v. United States, 340 US 135 (1950), and
its progeny. 531 F. Supp. at 728. The renuminder of the
conplaint was dism ssed on various jurisdictional grounds t hat
are not challenged on appeal

The government refused to participate in the negotiations
that culmnated in the settlement of the class action. See

Settlenent Opinion, 597 F. Supp. at 879 (letter from government

26

counsel to court). In the settlenent agreement, the plaintiff
class and the defendant chem cal manufacturers "expressly
reserve[d] all rights and clainms which they "now have, or nay at
any tinme be entitled to assert against the United States,
including its offices, departnents, agencies, representatives,
agents and enployees." Settlenent Agreement ¢ 11, id. at 865

Veterans and their famlies renewed their efforts to obtain

relief from the governnent following the settlement. In July
1984, an Eighth Anended Complaint was filed on behalf of a nunber
of naned plaintiffs (the "Aguiar plaintiffs") and a proposed
plaintiff class conposed of veterans who clained injury from
exposure to Agent Orange and their spouses, parents, and

children. In an attenpt to circunvent the Feres doctrine, the
complaint al |l eged thét the government and certain government
officials had engaged in negligent and intentionally tortious

conduct that occurred before, during, and after the veterans'

mlitary service.

37




—_—

N

O ©O© 0 N o o N W

N N D N NN PP PP R, R, R, R
O N W N P O © 0o N oo o0~ w N

26 ﬂ

AO 72
(Rev 8.82)s4

Chi ef Judge Weinstein refused to certify the plaintiffs'
claims against the government as a class action, reasoning that
"the enornous expenditure required to notify potential class
members is not justified given the al mpst nonexistent possibility

of recovery against the government on the nmerits.” In re "Agent

Orange" Product Liability Litigation, 603 F. Supp. 239, 242

(EDNY. 1985). In addition, he stated that class certification,
would unfairly preclude children with birth defects from bringing
suit were future scientific studies to establish the validity of
their cIai'ms agai nst the governnment. 1d. Chief Judge Vi nsfein
then dism ssed all clains against the goverr'ment by vetérans, as
well as all derivative clains by veterans' spouses and chil dren
on such theories as loss of earnings and services. Agreeing wth
Judge Pratt that the United States was immune from suit on such
clainms under Feres, he rejected the plaintiffs' efforts to
circunmvent the Feres doctrine. _Id. at 243-45. An appeal has
been taken from that ruling.

Chi ef Judge Weinstein also concluded that the veterans'
wives and children had produced "no evidence of any probative
val ue" denonstrating that their mscarriages and birth defects
were caused by Agent Orange or refuting "the government's

overwhel m ng showi ng of no present proof of causation.” Id. at

247. He therefore granted summary judgnment to the government
with respect to the wives' "direct” clains for independent
injuries. However, he dism ssed the childrens' direct clains

wi t hout prejudice, reasoning that "di scretion should generally

38




be exercised in favor of an infant who lacks evidence to support

his Or her claim but who may obtain such evidence in the future.”

| 1d. at 247.2

In a related action, two forner civilian enployees of the
University of Hawaii and the wdow of a third brought suit
against the United States, the manufacturers of Agent Orange, and
the former Regents of the University for injuries allegedly

sustained during Agent Oange experinents at the University in

© 0 N O 0o A W N —

1967. In re "Agent Orange" Product Liability Litigation

10 (Fraticelli v. Dow Chemical Co.), 611 F. Supp. 1285 (E.D.N.Y:

11 1985). Chief Judge Weinstein denied certification of a" proposed
12 plaintiff class consisting of 35000 unnamed residents of Kauai

13 County, Hawaii. He reasoned that the named plaintiffs had failed |
14 to denmonstrate that they shared a common interest with the

15 remai nder of the proposed class. Id. at 1288. Chief Judge

16 Weinstein then disposed of the individual plaintiffs' clains

17 agai nst each of the defendants. He dism ssed the clainms against
18 the chemical manufacturers and the forner Regents, with the

19 exception of the widow's wongful death claim, as barred by

20 Hawaii's two-year statute of limtations for personal injury

21 actions.  1d. at 1288-89. He also dismssed the claims against
29 the fornmer Regents on. the ground that Hawaii's workers'

23 conpensation statute provides the exclusive remedy against an
24 | employer for work-related injuries. 1d. at 1289. Finally, he

o5 granted summary judgment in favor of all defendants, having found

26 "no admissible evidence that Agent Orange caused plaintiffs'

34
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illnesses." 1d. An appeal has been taken.

The defendant chem cal manufacturers served third-party
conpl ai nts against the government for indemnification or
contribution in January 1980. Judge Pratt dism ssed the
third-party conplaints in their entirety on the basis of Stencel

Aero Engineering Corp. v. United States, 431 US 666 (1977),

N
[ep}

which bars a defendant from obtai ning indemnification or
contribution from the governnent for danmages paid to a
serviceman-plaintiff in circunstances where the serviceman woul d
be barred by Feres from suing the governnent directly for hi s

injuries. In re "Agent Orange" Product Li aBiIity Litigétion. 506

F. Supp. 762 (EDNY. 1980). However, no fornal order of
di sm ssal was entered.

Chi ef Judge Weinstein reconsidered the dism ssal of the
third-party conplaints after he took charge of the Agent Orange

l[itigation. See In re "Agent Orange" Product Liability

Litigation, 580 F. Supp. 1242 (E.D.N.Y.), mandanus denied, 733

F.2d 10 (2d Gr.), appeal dism ssed, 745 F.2d 161 (2d Gr. 1984).

Analyzing the three rationales for the Feres doctrine, Chief

Judge Weinstein held that it barred suit against the governnent
only with respect to ,the clainms of the veterans and the
derivative clains of their famlies. 580 F. Supp. at 1247. He
therefore reinstated the defendants' third-party conplaints

agai nst the governnment as to the direct claims of the veterans'
wives and children for their own injuries on the ground that such

claims were precluded by neither Feres-Stencel nor by any of the
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statutory exceptions to governnent liability contained in the
FTCA  |d. at 1247-56. Chief Judge Weinstein later granted
summary judgnent to the government on the outstanding third-party
clains. In re "Agent Oange" Product Liability Litigation. 611
F. Supp. 1221 (EDNY. 1985). Reasoning that the FTCA precl udes

recovery against the United States "[i]n the absence of sone form
of [governmental] misfeasance," he found no such m sfeasance in
the instant case. 1Id. at 1223. He thus rejected the defendants'
claim that the government had w thheld information about Agent
Orange from themin the md-1960s, finding that the defendants
and the government had "essentially the same know edge “about
possi bl e dangers from dioxin in Agent Oange." 1d. An appeal
has been taken.
11I. CLASS MEMBERS' OBJECTI ONS
TO THE SETTLEMENT

W now address the various objections to the maintenance and

settlement of the class action made by some class menbers.

1) Subject Matter Jurisdiction

The third anmended conplaint alleged that its class action

clains were governed, inter alia, by "federal comon |aw' and

that the district court therefore had federal question
jurisdi ction. Judge Pratt agreed. In re "Agent Orange" Product
Liability Litigation, 506 F. Supp. 737, 749 (EDNY. 1979). Ve

25|

26

reversed, Inre "Agent Orange" Product Liability Litigation, 635
F.2d 987 (2d Cir. 1980), cert. denied, 454 US 1128 (1981), and

the class action was thereafter maintained solely on the basis of

41




AO 72
{Rev.8:82)

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24

25

© 00 N O o0 A W N —

26 -

diversity jurisdiction. Appellants, members of the plaintiff
class, now contend that a diversity class action cannot be

brought in federal court absent conplete diversity of citizenship

between all class members and all defendants. [t goes w thout
saying that such conplete diversity is lacking in this case.

Al though we understand the need to preserve issues for
further review, we confess a certain surprise at the vigor wth
which this argument was pressed in this court and the anount of
time that was devoted to it at oral argument. It is hornbook
law, based on 66 years of Supreme Court precedent, that complete
diversity is required only between the named pl ai ntiffs and the
naned defendants in a federal class action. 13B C Wi ght,

A Mller & E. Cooper, Federal Practice and Procedure 8 3606, at
424 (2d ed. 1986) ("[t]lhe courts look only to the citizenship of

the representative parties in a class action"). As the Suprene
Court noted in Snyder v. Harris, 394 US 332 (1969):

Under current doctrine, if one menber

of aclass is of diverse citizenship
from the class' opponent, and no

nondi verse menbers are named parties,
the suit may be brought in federal

court even though all other members of
the class are citizens of the sane State
as the defendant and have nothing to ;
fear from trying the lawsuit in the

courts of their ow State. See Sugreme

- Tribe of Ben-Hur v. Cauble, 255 US §
J0b  (19271).

394 US at 340. See also United States ex rel. Sero v. Preiser,
506 F.2d 1115, 1129 (2d Cir. 1974), cert. denied, 421 U S 921

(1975). Thus, if appellants' theory of class action jurisdiction

42



1 Is to become Law, this nust be done by the Suprene Court.

2!. Appel lants also argue that even if Snyder v. Harris is good
3 | law, three of the named plaintiffs were co-citizens of three of
the defendants. They contend thac: (1) nanmed plaintiff M chael

F. Ryan and defendant Hooker Chemi cal were citizens of New York;

Chem cal were citizens of Illinois; and (3 named plaintiff Dan

4
5

6 (2) named plaintiff Brian T. Quinn and defendant Riverdale

7

8 G Jordan and defendant Di anond Shanrock were citizens of Texas.
9

Both Hooker Chem cal and Riverdale Chemcal effectively

10 ceased to be parties to the case before the filing of the fi.nal
t amended class conplaint against the Agent Ofange manufacturers.
12 Hooker was granted summary judgment in February 1982, on the

13 ground that it did not manufacture Agent Orange. In re "Agent

14 (Orange" Product Liability Litigation, 534 F. Supp. 1046, 1052

15 (EDNY. 1982). Riverdale's unopposed motion for summary

16 judgnment was granted in My 1983. See In re "Agent O ange"

170 Product Liability Litigation, 565 F. Supp. 1263, 1272 (EDNY.

18 11 1983).

19 Appel l ants argue that because no Rule S4(b)3 certification
20 of dismssal was issued as to either Hooker or Riverdale, both

21 defendants remain in the case for purposes of determ ning

22 diversity jurisdi ctio.n. We Dbelieve that their view m sconstrues

23 Rule 54(b). The Supreme Court has noted that the "obvious
24 purpose” of Rule 54(b) is to provide "an opportunity for

25 litigants to obtain from the District Court a clear statement of

2%
J
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what that court is intending with reference to finality, and if
such a direction is denied, the litigant can at |east protect
himsel f accordingly.” Dickinson v. Petrol eum Conversion Corp.,

338 U S 507, 512 (1950). Because the purpose of the rule is

thus only to clarify the appealability of an order, a dismssed
defendant who fails to obtain a Rule 54(b) certification does not
remain a party to the case for purposes of determ ning
diversity.,

Appellants' allegation regarding the citizenship of Diamond
Shanrock is equally meritless. At the tine the action was ,
initiated against Dianond Shanrock, its prifcipal place of
business was in Chio. The fact that it has since nmoved to Texas,
the domcile of named plaintiff Dan Jordan, is irrelevant for

diversity purposes. See Smth v. Sperling, 354 US 91, 93 n.1

(1957) ("jurisdiction, once attached, IS not inpaired by a
party's later change of domicile"). Thus, all of appellants'’
clainms that diversity of citizenship is lacking are wthout
merit. |

Finally, appellants contend that the district court |acked
jurisdiction over the class action because not all nenbers of the
class nmet the $10,000 jurisdictional requirement. See Zahn v._
I nternational Paper Co., 414 US 291, 301 (1973) ("[elach

plaintiff in a Rule 23(b)(3) class action nust satisfy the

jurisdictional amount, and any plaintiff who does not nust be
dism ssed from the case"). However, "unless the law gives a

different rule, the sumclaimed by the plaintiff controls if the




!
;
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1 claimis apparently made in good faith. It nust appear to a

o legal certainty that the claimis really for Iess than the

3| jurisdictional anount to justify dismssal." St. Paul Mercury

4I Indemity Co. v. Red Cab Co., 303 US. 283, 288-89 (1938)

5 (footnotes omtted). Appellants do not argue that any class

6|l menmbers made bad faith damage claims. Nor do they offer us any

7 !l basis for determning whether such.clains clearly are for |ess

8 than the jurisdictional amount. |Instead, they claimthe district

9 court failed to carry out an obligation to police the danage
10 clains. No such affirmative obligation exists, however, absent
11 sone apparent reason to nake inquiry. Plaintiffs nade “mhat.nust
12 be assuned to have been good faith allegations that each of them
13 was entitled to at least $10,000 in damages. Defendants did not
14 chall enge the bona fides of these clains, and the district court
15 thus had no reason to inquire further.
16 2) In Personam Jurisdiction
17 Appel l ants contend that the district court was barred by the
18 due process clause of the fifth anendnent from exercising
19 personal jurisdiction over class nenbers who lack sufficient
20 contacts with New York as defined in International Shoe Co. V.
21 Washington, 326 LlS..31O (1945), and its progeny. However
29 appel l ants concede, as they nust, that Congress may, consistent
23 with the due process clause, enact |egislation authorizing the
24 federal courts to exercise nationw de personal jurisdiction. See
25 Mississippi Publishing Corp. v. Murphree, 326 US 438, 442

26
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1 (1946) ("Congress could provide for service of process anywhere
2 in the United States"). (e such piece of legislation is 28
3 U.S.C. 8§ 1407 (1982), the raultidistrict litigation statute. In
4i the instant case, the district court was acting pursuant to a
5 valid transfer order of the Judicial Panel on Multidistrict
6 Litigation that was created by that statute. As the Panel has
7 recognized,
8 Transfers under Section 1407 are sinply
not encunbered by considerations of In
9 ersonam | urisdiction and venue. . . .
_FI):oIIow ng a transfer, the transferee
10 judge has all the jurisdiction and powers -
over pretrial proceedings in the actions .
11 transferred to him that the transferor '
judge would have had in the absence of
12 transfer. |
13 In re ¥C Corp. Patent Litigation, 422 F. Supp. 1163, 1165
14 (J.P.M.D.L. 1976) (citations omtted). See also In re Sugar
15 Industry Antitrust Litigation, 399 F. Supp. 1397, 1400
16 (J.PMDL 1975 (rejecting due process challenge simlar to
17 that raised by appellants in the instant case). Appellants'
18 argunent therefore fails.
19 3) (Odass Certification
20 Appel l ants argue that the district court erred in certifying
21 the Rule 23(b)(3) class acti_on. They naeke the sane argunents
29 made by the defendants in petitioning for a wit of mandanus
23 seeking decertification of the class action. See In re Dianond
24 Shanrock Chemicals Co., 725 F.2d 858 (2d CGr.), cert. denied, 465
o5 U S 1067 (1984). In denying the mandanus petition, we expressed
og ~~ doubt as to the existence of any issue of fact, let alone a

AO 72 H
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conmon issue, regarding "general causation." See 725 F.2d at
860. W also stated, however, that "it seens likely that some
comon issues, which stem from the unique fact that the alleged
damage was caused by a product sold by private manufacturers
under contract to the governnent for use in a war, can be
disposed of in a single trial. The resolution of sone of these
Issues in defendants' favor may end the litigation entirely."”
Id. at 860-61. Therefore, we denied the petition. W stressed,
however, that our scope of review in the mandamus proceedi ng was
limted to the redress of a calculated disregard of governing
rules, id. at 860, not the correction of ordinary error, and that
the propriety of a class certification mght be fully reviewed on
a later appeal. 1d. at 862. This is that appeal.
Rule 23(a) states:

(ne or nore nembers of a class may sue

or be sued as representative parties

on behalf of all only if (1) the class

Is so nunerous that joinder of all

menbers IS impracticable, (2) there are

questions of law or fact commn to the

class, (3) the clainms or defenses of the

representative parties are typical of

the claims or defenses of the class, and

(4 the representative parties will fairly

and adequately protect the interests of

the class.

Exi stence of the first brerequisite in this case is

undi sputed. \Whether there are problens regarding typicality and
adequacy of representati on depends upon the nature of the

questions of law or fact comon to the class. Qur view of the
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exi stence of the third and fourth prerequisites is thus

i nfluenced by our view of the second.
W nust also look to the requirenments of Rule 23(b)(3)

t hat : '

the questions of law or fact common to

the nmenbers of the class predom nate over

any questions affecting only individual

menbers, and that a class action is

superior to other available nethods for

the fair and efficient adjudication of

the controversy.
The comment to Rule 23(b)(3) explicitly cautions against use of
the class action device in mass tort cases. See Advisory
Committee Note to 1966 Revision of Rule 23(b)(3) ("A 'mass
accident' resulting in injuries to nunerous persons is ordinarily
not appropriate for a class action because of the Iikelihood that
significant questions, not only of danages but of liability and
defenses of liability, would be present, affecting the

individuals in different ways."). Mreover, nost courts have

deni ed certification in those circumstances. See, e.g., |IN re
Northern Dist. of Cal. Dalkon Shield IUD Products Liability
Litigation, 693 F.2d 847 (9th Gr. 1982), cert. denied, 459 U.S.
1171 (1983); Payton v. Abbott Labs, 100 FRD 336 (D Mass.
1983); Yandle v. PPG Industries, Inc., 65 FRD 566 (ED Tex.

1974); Boring v. Medusa Portland Cenent Co., 63 F.RD 78, 83-85 '
(MD Pa.), appeal dism ssed, 505 F.2d 729 (3d Cir. 1974).

The present litigation justifies the preval ent skepticism

over the usefulness of class actions in so-called nmass tort
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cases and, in particular, claims for injuries resulting from
tox.ic exposure. First, the benefits of a class action have been
greatly exaggerated by its proponents in the present matter. For

exanple, nuch ink has been spilled in this case over the

distinction between generic causation -- whether Agent Oange is
harnful at all, regardless of the degree or nature of exposure,
and what ailments it may cause -- and individual causation --

whet her a particular veteran suffers froma particular ailnment as
a result of exposure to Agent Gange. It has been clained that
the former is an issue that might appropriately be tried in a
class action, notw thstanding that individual causation- rmsE be
tried separately for each plaintiff if the plaintiff class
prevails.

W do not agree. The generic causation issue has three
possi bl e outcones: 1) exposure to Agent COange always causes
harm 2) exposure to Agent Orange never causes harm and 3)
exposure to Agent Qrange may or nmay not cause harm depending on
the kind of exposure and perhaps on other factors. It is
I ndi sputable that exposure to Agent Qange does not automatically
cause harm  The so-called Ranch Hand Study of Air Force
personnel who handled and sprayed the herbicide proved that nuch
beyond a shadow of a doubt in finding no statistically
significant differences between their‘ subsequent health histories
and those of simlar personnel who had not been in contact with
Agent Orange. Further, defendants have conceded that sone kinds

of exposure to Agent Orange may cause harm. They stated at both
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the argunent of the mandlamus petition and the argument of the
appeal that Agent Orange, like anything else, including water and
peanuts, may be harnful. The epidemiological studies on which
defendants rely so heavily prove no nore than that Vietnam
veterans do not exhibit statistically significant differences in
various synptons when conpared with other groups. They in no way
exclude the possibility of injury, and tend at best to prove only
that, if Agent Orange did cause harm it was in isolated
instances or in cases of unusual exposure.

The relevant question, therefore, is not whether A_gent-'
Orange has the capacity to cause harm, the -generic cauéation
i ssue, but whether it did cause harm and to whom  That
determ nation is highly individualistic, and depends upon the
characteristics of individual plaintiffs (e.g state of health,
lifestyle) and the nature of their exposure to Agent O ange.
Al though generic causation and individual circunstances
concerning each plaintiff and his or her exposure to Agent O ange
thus appear to be inextricably intertwi ned, the class action
woul d have allowed generic causation to be determ ned wthout
regard to those characteristics and the individual's exposure.

The second reason for our skepticismis that, wth the
exception of the mlitary contractor defense, there may be few,

if any, common questions of law Although state law governs the

clains of the individual veterans, see In re "Agent O ange"

Product Liability Litigation, 635 F.2d at 993-95 (rejecting cause

of action under federal comon law), Chief Judge Weinstein
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decided that there were common questions of |aw because he
predicted that each court faced with an Agent Orange case woul d
resort to a national consensus of product liability law  Chief
Judge Weinstein's analysis of the choice of law issues in this
action, see In re "Agent Orange" Product Liability Litigation,
580 F. Supp. 690 (EDNY. 1984), with which we assune

famliarity, is bold and imaginative. However, in light of our

prior holding that federal common |aw does not govern plaintiffs
claims, every jurisdiction would be free to render its own choice
of law decision, and common experience suggests that the
intellectual power of Chief Judge Weinstein®s analysis alone
woul d not be enough to prevent wi despread disagreement.

Third, the dynamcs of a class action in a case such as this
may either inpair the ability of representative parties to
protect the interests of the class or cause the inefficient use
of judicial resources. These undesirable results stem from the
fact that potential plaintiffs in toxic tort cases do not share
conmon interests because of differences in the strength of their
claims. Before the class is certified, it is usually sone of the
plaintiffs who seek certification and defendants who resist.

This is so because many of the plaintiffs' counsel wll perceive
in a class action efficiencies in discovery, legal and scientific
research, and the funding of expenses. Wen counsel can
reasonably expect to becone counsel for the class and to share in
a substantial award of fees, the incentive to seek certification

Is greatly enhanced. Defendants wll resist certification,

o1



l hoping to defeat the plaintiffs individually through application
2: of their greater resources.
3? Al plaintiffs may not desire class certification, however
4| because those with strong cases may well be better off going it
5 alone. The drumbeating that accompanies a well-publicized class
6 action claimng harm from toxic exposure and the specul ative
7 nature of the exposure issue may well attract excessive numbers
8 of plaintiffs with weak to fanciful cases. For exanple
9 notw t hstandi ng the grave doubt surrounding the factual basis of
10 t he plaintiffs' case, sone 240,000 veterans and famly nenbefs
11 al l eging hundreds of different ailments, iécluding many that are
12 both m nor and commonpl ace, have filed clains for payment out of
13i the settlement fund.
14 If plaintiffs with strong clainms remain menbers of the
! class, they may see their clains diluted because a settlenment
16 attractive to the defendants will in all |ikelihood occur. Wak
17 plaintiffs, who may exist in very large nunbers, stand to gain
18 from even a small settlenment. Moreover, once a significant
19 anount of money is on the table, the class attorneys wll have an
20 incentive to settle. They may well anticipate that the
21 percentage of this noney likely to be awarded as counsel fees
22 wll decline after a certain point. |If they go to trial, on the
23 other hand, they run the risk of losing the case and receiving no
24 conpensation for what may have been an enornous anount of work.
25 There is thus great pressure to settle. |Indeed, a settlenent in
26 a case such as the instant |litigation, dramatically arrived at
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just before dawn on the day of trial after sleepless hours of
bargai ning, seenms almost as inevitable as the sunrise. Such a
settlenment, however, is not likely to lead to a fund that can be
distributed anong the large nunber of class nembers who wl|
assert clains and still conpensate the strong plaintiffs for the
value of their cases.

Moreover, the ability of the district court to scrutinize the
fairness of the settlenent is greatly inpaired where the |ega
and factual issues to be determned in the class action are as
nunerous and conplex as they were under the district court's
order in the instant case. Simlarly, the }ashioning of a
distribution plan that is both fair to the strong plaintiffs and
efficient in adjudicating the large nunber of clains may be
i mpossible. nly the weakness of the evidence of causation as to
all plaintiffs and the strength of the mlitary contractor

defense enabled the district court to evaluate the settlenment

accurately and to fashion an appropriate distribution schene in
the instant 'matter. W regard those factors as largely
coincidental and not to be expected in all toxic exposure cases.

If the strong plaintiffs opt out, however, the efficiencies
of a class action may be negative. The class would then consist
largely of plaintiffs with weak cases, many or nost of which !
shoul d never have been brought. The defendants would be unlikelyi
to settle with the class because such a settlement with the class!
woul d not affect their continuing exposure to |arge damage awards

in the individual cases brought by strong plaintiffs. Both the
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class action and the strong cases would then have to be tried.
Were this an action by civilians based on exposure to dioxin
in the course of civilian affairs, we believe certification Of a
class action would have been error. However, we return to the
cardinal fact we noted in denying the petition for wit of
mandanmus, namely that "the alleged damage was caused by a product
sold by private manufacturers under contract to the government

for use in a war." In re Danmond Shamrock Chemcals Co., 725

F.2d at 860. In that regard, Chief Judge Weinstein noted that:

Unlike litigations such as those involvin v
DES, Dalkon Shield and asbestos, the tria :
Is likely to enphasize critical comon .
defenses applicable to the plaintiffs' class
as a whole. They wll include such natters

as ... that if any injuries were caused by
defendants' product it was because of the
particul ar use and m suse made by the
government; and that the government, not the
manufacturers were wholly responsi bl e because
the former knew of all possible dangers and
assuned full responsibility for any

damage. . . . It is anticipated that a

very substantial portion of a prospective
four-month trial will be devoted to just

those defenses. Certification would be
justified if only to prevent relitigating
those defenses over and over again In

| ndi vi dual cases.

Class Certification Opinion, 100 FFRD at 723.

In our view, class certification was justified under Rule
23(b)(3) due to the centrality of the mlitary contractor
defense. First, this defense is coomon to all of the plaintiffs’
cases, and thus satisfies the commnality requirement of Rule

23(a)(2). See Port Authority Police Benevolent Ass'n V. Port
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Authority of New York & New Jersey, 698 F.2d 150, 154 (2d Cir.

1983) ("Since plaintiff has satisfied the requirenent of a_

common question of law or fact, Rule 23(a)(2), the denial of

class certification nust be reversed.'") (enphasis added).
Second, because the military contractor defense is of central
Inportance in the instant matter for reasons explained in our
subsequent discussion of the fairness of the settlement and in
our separate opinion affirmng the grant of summary judgnent
against the opt-outs, this issue is governed by federal law, and
a class trial in a federal court is a nethoq of adjudicatiad
superior to the alternatives. Fed R Cv. P. 23(b)(3). If the
defense succeeds, the entire litigation is disposed of. If it
fails, it will not be an issue in the subsequent i ndividual
trials. In that event, noreover, the ground for its rejection,
such as a failure to warn the government of a known hazard, m ght
wel | be dispositive of relevant factual issues in those trials.

Appel lants argue that the diverse interests of the class
make adequate representation virtually inpossible. W disagree.
If defendants had successfully interposed the mlitary contractor
defense, they would have precluded recovery by all plaintiffs,
irrespective of the strengths, weaknesses, or idiosyncrasies of
their clains. Simlarly, the typicality issue di sappears because
of the virtual identity of all of the plaintiffs' cases with
respect to the mlitary contractor defense.

It is true that sone of the dynam cs that generate pressure

for an undesirable settlement will continue to operate in a class
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action limted to the mlitary contractor defense. W believe,
however, that a district court's ability to scrutinize the
fairness of a class settlenent is greatly enhanced by narrowi ng
the legal and factual issues to this defense. W are confident,
moreover, that such scrutiny will be informed by the court's

awar eness of the danger of such a settlenent occurring. It is
also true that the difficulty in fashioning a distribution schene
that does not overconpensate weak claimants and underconpensate
strong ones is not alleviated by limting the class certification
to the mlitary contractor defense. However, on bal ance we
believe use of the class action was appropr}ate, althoﬁgh many
potential difficulties were avoided only because all plaintiffs
had very weak cases on causation and the mlitary contractor
defense was so strong.

We thus conclude that certification of the Rule 23(b)(3)
class action was proper. Because our disposition of the appeals
from the approval of the settlenent and from the grant of summary
judgment against the opt-outs excludes any possibility of an
award of punitive damages, we need not address the propriety of
the certification of a mandatory class under Rule 23(b)(1)(B).

4) Adequacy of the Notice of the O ass Action

In addressing the defendants' petition for a wit of
mandamus, we noted only that Chief Judge Weinstein's conclusion
that the notice ordered was the best practicable under the
circunstances was "if not inexorable, . . . arguably correct, at

| east before the full results [of the notice plan] are known."
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| In re Diamond Shantock Chemicals .. 725 F.2d at 862. Full

21 review IS now necessary.

3 Appel  ants argue that both the notice required by the

4] district court, see Jass Certification Opi‘ni on, 100 FFRD at

5 729-34, and the notice actually given were insufficient to inform

6 the class menbers of their rights, nost inportantly their right

7 to opt out. They contend therefore that the notice failed to

8 neet the requirenents of due process and Rul e 23(e¢)(2) and seek

91 an additional notification period as well as an additional
10 opt -out peri od. )
11 The portion of the order that dealt with notice, éet out in
12 full in the appendix, adopted a creative approach appropriate to
13 this unique case. It required that letter notice be sent to the
14 92,275 veterans listed in the Agent Orange Registry established
15 by the Veterans' Admnistration in 1978 to identify potential
16 victins as well as to the 11,256 persons who had filed or
17 intervened in lawsuits or had counsel affiliated with the PM
18 The court concluded that these were the only class nenmbers who
19 could be identified and |ocated through reasonable effort. Id.
20 at 729-31. The court also required various forns of substitute
21 notice, including anr]ouncements In various servicepersons' and
29 national publications and on radio and television. |In addition,
23 the court directed that a letter be sent to every governor
24 requesting that notice of the lawsuit be provided to any state
25.i agencies that m ght have lists of veterans.
26 |
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Rule 23, of course, accords considerable discretion to a
district court in fashioning notice to a class, See Reiter V.

Sonotone Corp., 442 US 330, 345 (1979), and our standard of

review is "the famliar one of whether the District Court was
'clearly erroneous' in its factual findings and whether it

'abused' its traditional discretion." Albemarle Paper Co. V.

Moody. 422 US 405, 424 (1975) (discussing "abuse of discretion"
standard in award of back pay under Title VII of civil Rights Act
of 1964). See generally Anderson v. Bessemer City, 470 US 564,

573-76 (1985) (elaborating on “clearly erroneous" standard),
Rule 23(c)(2) requires only that menbers of a Rl e; 23(b)(3)
class be given "the best notice practicable under the
circumstances, including individual notice to all menbers who can
be identified through reasonable effort." Relying principally
upon Millane v. Central Hanover Bank & Trust Co., 339 US 306

(1950), appellants nonetheless contend that actual notice to each
and every class nenber was essential. W disagree.

In Mullane, the Suprene Court held that notice by
publication of pending settlements of accounts was
constitutionally sufficient as to trust beneficiaries whose names
and addresses were unknown to the trustee. Noting the state's
interest "in bringing any issues as to its fiduciaries to a final
settlenent,” id. at 313, and the beneficiary's interest in being

apprised of the pendency of settlements in order to "choose for
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| himsel f whether to appear or default, acquiesce or contest,” id.
2 at 314, the Court concluded that notice by publication was
3 perm ssible as to persons whose whereabouts or interests could
4 not be determined through due diligence or whose interests were
5 either conjectural or future. [d. at 317-18. It noted that
6 where the performance of a trustee was the issue, the interests
7 of unknown beneficiaries were likely to be protected by the known
8 and notified beneficiaries, Who had to be provided with mailed
9 notice. The Court stated:
10 This type of trust presupposes a large .
nunber of small interests. The indi- |
11 vidual interest does not stand alone but
is identical with that of a class. The
12 rights of each in the |nte%r|ty of the
fund and the fidelity of the trustee
13 are shared by many other beneficiaries.
Therefore notice reasonably certain to
14 reach nost of those interested in
objecting is likely to safeguard the
15 interests of all, 'since any objection
sustained would inure to the benefit of
16 all. W think that under such |
circumstances reasonable risks that :
17 notice mght not actually reach every
beneficiary are justifiable.
18
Id. at 319. Appellants contend that, unlike Mullane, the
19
interests of Agent (range class nenbers who were unaware of the
20 . L :
instant litigation would not be protected by those class menbers
21 . : .
who did receive notice.4
22 : : o :
It is true that the claims of the plaintiffs are highly
231 .. o .
i individualistic in a nunber of respects. The interests of all of
24 . . |
the plaintiffs are identical, however, with regard to the facts
. 25]
26 .
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and the law relevanc to the mlitary contractor defense. The
class nenbers with actual notice therefore would have represented
the interests of the class menbers unaware of the action

Moreover, Chief Judge Weinstein found that many of the
menbers of the class were unknown and could not be |ocated
through reasonable efforts. That conclusion is a finding of
fact, and nust be accepted unless clearly erroneous. In re

Franklin National Bank Securities Litigation, 599 F.2d 1109,

1110-11 (2d Gr. 1979). W cannot agree with appellants that all
24 mllion Vietnam veterans should have been sent letter notice.
First, it is undisputed that far fewer than-that nunber-vvere
exposed to Agent Oange. A requirenent that notice be given to
all Vietnam veterans would thus have been considerably overbroad.
Second, there is no assurance that such a list could have been
conpiled through reasonable efforts. Appel lants claim that somne
records kept by the governnent would have facilitated

i ndi vidualized notice. They concede, however, that there was no
easily accessible list of veterans, as there nust have been of

royalty holders in Phillips Petroleum Co. v. Shutts, 472 US. 797

(1985), and of odd-lot trading custonmers in Eisen v. Carlisle &

Jacquelin, 417 US !56 (1974). W cannot find, therefore, that
such a con‘brehensive list could reasonably have been conpil ed.

W also note that the second phase of the plan enlisted the
aid of the mass nedi a and state governnents, an effort that

ultimately resulted in letter notice to 20,000 class nmenbers in
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! addition to the nore than 100,000 given notice in the first phase

25 of the plan. W also take judicial notice of the w despread

3% publicity this litigation has received. Gven the great doubt as

4 to whether anyone at all was injured by Agent Orange, the fact

> that some 240,000 clainms have been filed suggests that no

6 practical problem exists as to the adequacy of the notice.

! Appel lants offer no feasible alternative to the notice plan

8 adopted by the district court for identifying and contacting

° persons actually exposed to Agent Orange. In this regard, we are
10 informed by the statement of our late colleague Judge F(iendfy
11 that it is inappropriate to second-guess a district court's class
12 noti ce procedure, "particularly [where] no alternative nethod of
13 ascertaining class members' identities has been suggested to us."
14| weinberger v. Kendrick, 698 F.2d 61, 71 (2d Gir. 1982), cert.
15 denied, 464 U S. 818 (1983). In sum the notice plan adopted by
16 Chief Judge Weinstein was fully adequate under the
17 circumstances.
18 Appel lants also raise nunerous objections to the content of
19 the notice given. They contend, for exanple, that there were
20 di screpanci es anmong the various notices as to whether the class
21 consisted of persons who “"claim injury," "were injured,” or "can
22 claim injury"” from Agent Orange. Such objections provide no
23 basis for us to require the sending of new notice, however,
24 4 because the essential goal of the notice requirement wuld have
25 been acconplished by any of the above formulations. Anyone who
% } believed that he or she had suffered injury as a result of

AO 72 ) 61
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exposure to Agent Orange in Vietnam was on notice of the pendency
of a lawsuit and was thus alerted to seek advice from counsel.
Finally, appellants point out that a large number of mailed
notices were returned undelivered. In litigation of this sort,
such returns nust be reéarded as inevitable. They also note the
alleged failure of clas% counsel to ensure that all of the
publication and broadcast notices were provided in a tinely
fashion. These omissioms occurred in part because of a clerical
m sunder st andi ng regarding a stay we granted after denial of the

defendants' mandanus pefition. See Settl ement Qpi ni on, 597,

F. Supp. at 756. Moreover, a mgjor effort was made to
di ssem nate notice throygh the nmedia, and we are convinced that
the om ssions noted were of little consequence in light of the

actual notice and widespread publicity.

5) Adequacy of Post-Segtlement Pr ocedur es
Appel l ants argue that Chief Judge Weinstein should have
conducted hearings to e&aluate the adequacy of the settlenment

prior to ordering notice of the settlement to the class. W have

"previously noted in addressing a simlar argument that "([tlhe

question becomes whether or not the District Court had before it
sufficient facts intelligently to approve the settlenent offer.
If it did, then there is no reason to hold an additional hearing
on the settlement or to give appellants authority to renew

discovery." Ginnell 1, 495 F.2d at 462-63. AIthOugh appel I ants

have stated in attacking the settlenment that Chief Judge

Weinstein was too involved in its negotiation, they argue here
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that he did not know enough about the settlement to assess its_
reasonableness. Their argument is totally frivolous. Chief ’
Judge Weinstein was thoroughly informed of the strengths and
weaknesses of the parties' positions. No hearing was necessary,
therefore.

Appel l'ants also challenge the validity of the notice of

settlement Sent to class members. They allege, inter alia, that

the notice was defective because it failed to detail a
distribution plan. There is, however, no absolute requirenent
that such a plan be formulated prior to notification of the- ‘
class. See In re Corrugated Cbntainer Antifrust Litiga;ion, 643
F.2d 195, 223-24 (5th Gr. 1981), cert. denied, 456 US 998
(1982).

The prime function of the district court in holding a

hearing on the fairness of the settlement is to determne that
the amount paid is conmensurate with the value of the case. This
can be done before a distribution scheme has been adopted so |ong
as the distribution scheme does not affect the obligations of the
defendants under the settlement agreement. The fornulation of
the plan in a case such as this is a difficult, time-consumng
process. To inpose an absolute requirement that a hearing on the
fairness of a settlement follow adoption of a distribution plan
woul d imensely conplicate settlement negotiations and m ght so
overburden the parties and the district court as to prevent
either task from being accomplished. Moreover, if a hearing on a

settlement must follow formulation of a distribution plan, then
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reversal of any significant aspect of the plan on appeal, as has
occurred in the instant case with regard to the establishnment of
a foundation, would require a remand for reconsideration of the
settlement, followed by yet another appeal. There is no sound
reason to inpose such procedural straitjackets upon the
settlenments of class actions. Finally, we note that Chief Judge
Weinstein's approval of the settlenment was subject to fornulation
of and hearings on a plan for distribution.

6) Adequacy of the Settlenent

As required by Fed. R Cv, P, 23(e), Chief Judge Wi net ei n
carefully reviewed the proposed settlenent, -and gave hi:s approval
subject to hearings on attorneys' fees and approval of a
settlement fund distribution plan. See Settlement Opinion,

597 F. Supp. 740 (EDNY. 1984). He stated:

. The court has been deepl¥] moved by
its contact with nmembers of the plaintiffs'
class from all over the nation and .
abroad. Many do deserve better of their
count.rTy. Had this court the power to
rectify past wongs -- actual or

perceived -- it would do so. But no
single litigation can lift all of
plaintiffs' burdens. The legislative

and executive branches of government --
state and federal -- and the Veterans
Administration, as wel| as our nany
private and quasi-public nmedical and

soci al agencies, are far nore capable

than this court of shaping the l|arger
remedi es and enotional conpensation
plaintiffs seek.

Wthin the sharply limted judicial
- role we nmust ask whether the settlenment of
the litigation proposed by the parties'
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representatives is acceptable. For the
reasons indicated below we tentatively
hold that it is. It gives the class
more than it would likely achieve by
attenpting to litigate to the death.
It provides funds to help at |east sone
men, wonen and children whose hardshi ps
will be reduced in some snall degree.
It does represent a major step in the
essential process of reconciliation
anong ourselves.

Id. at 747.

Qur role in scrutinizing the approval of the settlenment is
l[imted in light of the district court's extensive know edge of
the parties and their respective cases. As we stated in Grghnell*
I, "so much respect is accorded the opinion of the trial court in
these matters that this court will intervene in a judicially
approved settlenent only when objectors to that settlenent have
made a clear showing that the District Court has abused its
di scretion.” 495 F.2d at 455 (citations omtted). W also noted
that "[t]he proposed settlenent cannot be judged without
reference to the strength of plaintiffs' clains,” and that "[i]f
the settlenent offer was grossly inadequate . . . it can be
i nadequate only in light of the strength of the case presented by
the plaintiffs." 1Id.

Appel lants argue that the $180 million settlement approved
by the district court is wefully inadequate. They contend that
the PMC underestimated the strength of the class' case, the tota
number of claimants, the nunmber with serious clainms, and the
value of these clainms had they been presented to juries. They

assert that the principal PMC negotiator estimated that there
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were only about 20,000 clainms, 3,000 of which were serious in
nature. Appellants' own estimate is that there are at |east
20,000 serious clains, each worth at |east $500,000. Appel | ant s
seek to bolster their position by noting that 240,000 veterans
have filed clains against the settlenent fund.

W view the lack of hard information as to the nunber of
"serious" claims -- apparently a reference to the anount of
damage suffered since no individual Agent Orange claimis strong
on liability -- as a sign of the weakness of the plaintiffs’
case. Those who challenge the settlenent, including counseI.V\ho
have been involved in the litigation for nmany years, continue
nmerely to specul ate about the nunber of serious clains. That
fact supports rather than undermines the settlenent.

W are also uninpressed by the use of the total nunber of
claimants as a neans of attacking the settlenent. The 240,000
claimants specify hundreds of different ailnments, some of which,
such as anxiety or fatigue, are so common that causation by Agent
Orange sinply cannot be proved. Moreover, the existence of such
a |large number of claimnts proves nothing. For exanple,

t housands of birth defects in the children of Vietnam veterans
exposed to Agent Orange would not statistically differentiate

that group from the popul ation generally. See Settl ement

Opinion, 597 F. Supp. at 789 (quoting JAMVA editorial by Bruce B.
Dan, MD). The irrelevance of the nunber of claimants results

fromthe fact that every Vietnamveteran who m ght have been

exposed to Agent Orange was invited to file a
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claim regarding any and all "adverse health effects." 597 F.
Supp. at 869.

Nevertheless, tort law accords juries w de discretion, and
the existence of any substanti al nu-rrber of serious plaintiffs
woul d create a dangerous exposure for the chemcal conpanies. It
is true that $180 million is a lot of money. If even a small
nunber of plaintiffs had gone on to prevail at trial, however,
the actual exposure of the chem cal conpanies might well have
been measured instead in the billions of dollars. Jury verdicts
of several- mllion dollars for disabling ailments or injuri.'es; to
children are not unconmon. If, in the presént Iitigati;)n, each
serious claimhad a settlement value of $500,000, the $180
mllion would cover only 360 plaintiffs. Indeed, the $180
mllion is at best only a small multiple of, at worst less than,
the fees the chem cal conpanies would have had to pay to their
| awyers had they continued the litigation. However large a sum
$180 mIlion may be, therefore, we nust conclude that in the
circunstances it was essentially a settlenent at nuisance val ue.

W& believe, however, that the PMC had good reason to view
this case as having only nuisance value. Chief Judge Weinstein's
opinion sets out the.various. weaknesses of plaintiffs' case in

great and persuasive detail, Settlenment Opinion, 597 F. Supp. 740‘

(EDNY. 1984), and our discussion assumes famliarity with that
opinion.
The difficulties begin with the conceded fact that all of

the various ailments afflicting the plaintiffs occur in the
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popul ation generally and have known and unknown causes other than
exposure to dioxin. 1d. at 782-83. Studies based on industrial
accidents and experinments with animals suggest that exposure to
dioxin may cause various of those ailments. Id. at 780.

However, these studies involve different dosages and different
species than are involved in this litigation. Studies of Vietnam
veterans thenselves fail to denonstrate ailnments occurring anong
themat a statistically abnormal rate. See id. at 787-88. The
wei ght of present scientific evidence thus does not establish.

that personnel serving in Vietnam were injured by Agent O ange.

See III Review of Literature on Herbicides, Including Phenoxy

Her bi ci des and Associ ated Dioxins, |1-8 to II-10 (1984) (Joint

Appendi x Vol. Xl at 5828-29).

The Ranch Hand Study conpared health records of Air Force
personnel involved in handling and spraying Agent Orange with
those of Air Force personnel who perforned other tasks. | t
concluded that there is little difference in the health histories
of the two grbups. See 597 F. Supp. at 782, 784, 783. Other
studi es, including many done by federal, state, and foreign
governments, conpared the incidence of various ailnments anong
Vi etnam veterans to their incidence anong civilian popul ations.
These studies also concluded there are no statistically
significant differences. See id. at 787-95.

Such studies are, of course, not conclusive. The Ranch Hand

Study, for example, involved personnel who ate and slept at their

69




© 0 N O o NN W N —

N N N D NN N P PP P P R R R, =
ol N W N PO © 0N OO Ol WN -~ O

26

':
A0 72 '\
(Rev.8:82) ’1

E

home bases and were able to take regular showers, whereas the

plaintiffs were predomnantly infantry alleging exposure to Agent
Orange through spraying or ingestion of local food and water.

ld. at 788 Athough it is by no neans clear that the plaintiffs
suffered greater exposure than did the Air Force personnel who

actually handl ed the herbicide, the circunstances of exposure

were clearly different. There are, noreover, sone inconclusive
anomalies in the Ranch Hand findings. Id.

Conclusions as to the effects of Agent (range reached by
studies conparing Vietnam veterans with civilians are weakened by
the fact that portions of the civilian population may élso have
been exposed to dioxin. See id. at 782 ("as one expert put it,
'all of us have probably been exposed to dioxin at sone time'").
The simlar incidence of diseases in the two groups thus does not
absol ve Agent Orange. Nevertheless, the facts that the studies {
do not exclude the possibility of injury and that evidence of
such injury may someday be found cannot obscure the paucity of
present evidence that Agent Orange injured the plaintiffs.
Indeed, plaintiffs' ow evidence of dioxin's toxicity partly
underm nes their case. That evidence establishes that chloracne
is a leading indicator of harnful exposure to dioxin, vyet
verified cases of chloracne anong Vietnam veterans are rare.
1d. at 794-95.

At bottom the individual veterans' cases would consist of

oral testimony that each had been in an area where Agent Orange

69



AO 72
(Rev.8/82)

© 00 N O OO N W N —

N DD NN DD DN DD N PP PR, P R, R R, e
D o1 N WN PO © 0o N oo oMW - oo

was used, that studies of industrial accidents and ani mal
experiments show that dioxin is harnful, and that the plaintiff
suffers froma particular ailment. Medical testinony would
indicate a causal relationship. The defendants' case woul d
consist largely of evidence that each of these ailnents has many
unknown causes, that nost of the ailnments usually cannot be
attributed to a particular cause, and that each exists anong many
persons not exposed to Agent Oange. As a concrete exanple, a
plaintiff mght testify to presence in an area in South Vietnam
where Agent Orange was used and devel opnent of a cancer some’
years later. Medical testinony would again indicate a causal
rel ationship. The defendants would show that thousands of
simlar cancers without traceable cause are statistically
predi ctabl e among persons not exposed to Agent Orange and that no
greater incidence of such cancers has been found anong Vi etnam
veterans than amoné t he popul ati on generally.

The problenms of proving causation are thus substantial.
This is illustrated by the scientific evidence offered by the
opt-outs in response to the defendants' notion for summary

judgment.> See Opt-Qut Opinion, 611 F. Supp. 1223; In re

"Agent (Orange" Product-Liability Litigation (Lilley v. Dow
Chem cal Co.), 611 F. Supp. 1267 (EDNY. 1985) (i ndividual

opt-out claimbrought by veteran's widow). Their experts relied
heavi |y upon studi es of industrial accidents and animals that are

of marginal relevance to this case. See Opt-Qut Opinion,
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611 F. Supp. at 1236, 1238. Also, sone of the expert opinions as
to individual causation were often highly tentative or subject to
impeachment. See Lilley v. Dow Chemical Co., 611 F. Supp. at
1273; Opt-Qut Opinion, 611 F. Supp. at 1236-38, 1252-54,

1265- 66.

The factual weakness of the plaintiffs' case is further
revealed by the difficulty of proving details about exposure to
Agent Orange. The events in question occurred many years ago,

and exposure through ingestion of water or food is a matter of.

-
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consi derabl e speculation. Nevertheless, given the nature of the -
scientific evidence, the character of exposure is a critical
element.

Plaintiffs also face formdable legal problens in
establishing liability. Each plaintiff would encounter a choice
of law issue that m ght be resolved adversely to his or her
claim As Chief Judge Weinstein recogni zed, the substantive |aw

of product liability varies fromstate to state, and the question

© 0 N O o N W N —

of which state's law would apply to a particular case is not
10 easily answered. See 580 F. Supp. 690, 693-701 (EDNY. 1984) .
11 1 see also Class Certification Qpinion. 100 F.RD 718, 724

12 (EDNY. 1983). No single state has an overriding interest in
13 this litigation because the alleged injuries resulted from

14§ exposure to toxic materials in a foreign country while the

151 veteran plaintiffs were serving in the armed forces. Chief Judge
16 || weinstein concluded that each tribunal addressi ng a claim by an
179 individual plaintiff would apply a national consensus law 580
18 F. Supp. at 713. Viewed as an academ c discussion of an

19 interesting choice of law problem his analysis is, as we noted,
20 bold and inmaginative. Viewed as a prediction of what particular
21 jurisdictions would do-in individual cases, however, his

22 conclusion is patently specul ative. Moreover, even if a national
23 consensus |aw were devel oped and applied, there is no guarantee
24 1 that it would be favorable to the plaintiffs.

25 O her legal problens facing the plaintiffs concern the

26 ! applicability of various state statutes of limtations. These

were di scussed in detail by Chief Judge Weinstein in his opinion

AO72 72

o
(Rev.8/82}"




AO 72
{Rev.8 82)

© 00 N O o N W N —

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25

26 ;

approving the settlement, 597 F. Supp. 740, 800-816 (EDNY.
1984), and we have little to add to that discussion other than to
express skepticism that all plaintiffs would overcome the defense
that their clains were tinme barred.

Finally, the plaintiffs mght have difficulty establishing
the liability of any particular defendant because each
defendant's version of Agent Orange contained different anounts
of dioxin and because the governnment m xed the products of the
various manufacturers in unmarked barrels. It is therefore
I mpossible to attribute the exposure of an individual to Ag.efnt
Orange to the product of a particular conpaﬁy. It is pbssi bl e,
moreover, that only the herbicide with the greater amounts of
dioxin was hazardous. As Chief Judge Weinstein noted in his
opinion, 1id. at 819-33, various legal theories m ght enable
plaintiffs to establish liability against each manufacturer, but
there is no guarantee that any of these theories would be
adopted.

The plaintiffs had a final and in our view inpossible,
hurdle to surnmount, nanely the mlitary contractor defense. The
detailed elaboration of our views of that defense can be found in
the opinion that discusses the opt-outs' appeal from the grant of
sumary judgnent. W need note here only that in affirmng the
grant of summary judgnent against the opt-outs, we act on our
belief that defendants clearly did not breach any duty to inform
the government Of hazards relating to Agent Orange. First, we

agree with Chief Judge Weinstein that a reasonable trier of fact
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woul d have to have found that during the tine when the defendants
had a duty to inform the government of known hazards, the
governnent had as nuch know edge as the defendants of the dangers
of dioxin, then relating largely to chloracne and a rare |iver

di sease. See Opt-Out Qpinion. 611 F. Supp. at 1263. Second, we
believe that the nmilitary contractor defense shields defendant
contractors from liability where the hazard is wholly

specul ati ve. Even if this were a case in which causation was now
clear and the issue was whether the hazard was known when Agent
Orange was sold to the government, the plaintiffs would have
difficulty establishing a breach of a duty to inform

Establ i shing such a duty on the facts here is inpossible,

however. In the light of hindsight, sone 15 to 20 years after
the fact, the weight of present scientific evidence does not
establish that personnel in Vietnam were injured by Agent Orange,
and there cannot have been a breach of an earlier duty to inform
the government of known hazards.

W conclude that all the plaintiffs in this litigation faced
formdable hurdles. The settlement was therefore reasonable. W
reach this conclusion even though we recognize that the PMCs fee
agreenent created a conflict of interest that generated
impermissible incentives on the part of class bounsel to settle,
as set forth in Judge Mner's conpanion opinion. Watever effect
the invalidation of that agreenent might have had on a settl enent

inastrong liability case, it does not affect the instant
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settlement because of

Affirmed.

the grave weaknesses in plaintiffs'
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FOOTNOTES

1/ "2,4-D" and "2,4,5-T" are the abbreviated nanes of

2,4-Dichlorophenoxyacetic acid and 2,4,5-Trichlorophenoxyacetic

acid, respectively.

2/ A conplaint essentially equivalent to the Eighth Anended
Conpl ai nt was subsequently filed on behalf of a second group of
plaintiffs (the "Adams plaintiffs") in the Southern District of
Texas and transferred to the Eastern District of New York. * km
June 19, 1986, Chief Judge Weinstein disposed of this action in
the same manner as he had disposed of the earlier action against
the government. The dism ssal of the veterans' clains has been
appealed in both actions; however, the summary judgment on the

wi ves' direct clains has been appealed only in the later action

3/ Fed. R Gv. P 54(b) provides:

When nmore than one claim for relief is
presented in an action, whether as a
claim counterclaim, cross-claim or
third-party claim or when multiple
parties are involved, the court may
direct the entry of a final judgment
as to one or nore but fewer than all of
the clainms or parties only upon an
express determnation that there is no
just reason for delay and upon an express
direction for the entry of judgment.

In the absence of such determ nation

and direction, any order or other form

of deci sion, however designated, which
adj udi cates fewer than all the clains

or the rights and liabilities of fewer
than all the parties shall not
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termnate the action as to any of the
claims or parties, and the order or
other form of decision is subject to
revision at any time before the entry
of judgment adjudicating all the clains
and the rights and liabilities of all
the parties.

47 The PMC challenges appellants' standing to challenge any

aspect of the settlenment other than its substantive fairness.
Master Brief of Appellee Plaintiffs' Mnagenent Conmittee at
66-67. It argues that appellants seek not to advance their own
interests, but rather those of, for exanpl e, class nenbers .who
did not receive notice. Due to our disposiiion of appéllants
clainms, we are not conpelled to address this objection to

standing and therefore do not do so.

5/ This evidence came into the record after approval of the
settlement. Because it supports appellants' position, they are

not prejudiced by our consideration of it.
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1 APPENDI X
2]
3[ Chi ef Judge Weinstein's order with respect to notice to the
4| members of the class provided as follows:
5 () Plaintiffs' counsel, at their own expense,
shal | cause a copy of the witten notice,
6 attached as Exhibit A to be nailed by first
class United States mail to all persons who
7 have filed actions as plaintiffs in the
District Courts of the United States, or
8 filed actions in state courts later renoved
to a federal court, which are pending in or
9 have been transferred to this court for
consol i dated proceedings by the Panel on .
10 | Multi-District Litigation, together with .
| all persons who have moved to intervene or
11 are intervenors, and each class nember
presently represented by counsel associated
12 wth plaintitfs' managenent conmttee who
has not yet commenced an action or sought
13 intervention. Miiling of the notice shall
take place wthin 30 days of this O der.
14
(b) Plaintiffs' counsel, at their ow expense,
15 shall cause to be mailed a copy of the witten
notice to all persons who are currently listed
16 on the United States Government's Veteran's
Adm nistration "Agent Oange Registry." This
17 mai ling shall take place within 50 days of this
Or der.
18 ' . : :
(c) Notice shall be mailed in envel opes that
19 are printed only with the nanes of the
addressee and the Qerk of this Court.
20 Plaintiffs' counsel shall maintain a record
of the name and address of each person to
21 whom the notice is, mailed. The record shall
be filed with the Aerk of the Court not
29 | ater than 70 days after the issuance of
this Oder.
23| (d) Plaintiffs' counsel, at their own expense,
24 ' shall obtain a post office box in Smithtown,
: New York, 11787, in the nane of the COerk of
25 | the Court, and advise the court and the
p parties of the box number not later than 15
26 davs after the issuance of this Order. The
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box shall be rented until further order of
the court. Plaintiffs' counsel shall on a
daily basis review the contents of the post
of fice box and prepare a listing of al
exclusion requests received, which shall be
avail able to the court and the parties for
i nspection and copying, together with the
excl usion requests. Plaintiffs' counse
shall send a copy of the notice and the
exclusion request form to each person who
wites to the Gerk of the Court requesting
t hem Each day plaintiffs' counsel shal
transmt to the court and the parties
copi es of any communications (other than
exclusion requests or requests for forms)
that are received at the post office box.
Plaintiffs' counsel shall maintain a
record, together with the originals, of

all mail returned as undelivered.

(e) Plaintiffs' counsel, at their own expense,
shall serve a radio and television announce-
ment notice in the form of Exhibit B on the
nati onwi de networks of the Anerican Broad-
casting Conpany, the Col unbia Broadcasting
System the Mitual Broadcasting System the
Nat i onal Broadcasti ng Conpany, and the Public
Broadcasting and Tel evision Networks and on
radio stations with a conbi ned coverage of

at least 50 percent of the |istener audience
in each of the top one hundred radio markets
in the United States within 50 days of this

O der.

Along with the radio and television notice
served upon the nationwi de radio and tele-
vi si on broadcasting systens and radio
stations, plaintiffs' counsel shall request
that the notice be read as set forth in
Exhibit B without interruption or comment,
either alone or in conjunction with the
showi ng on television of the text of Exhibit
B. Plaintiffs'" counsel shall request that
each participating radio and tel evision
broadcasting station advise them of the
dates and tines at which the notice was
broadcast or shown.

"W thin 90 days of this Order, plaintiffs'

counsel shall furnish to the court and the
parties a report identifying the name and
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| ocation of each radio station broadcasting
the announcement, if known, and the date
and time of each announcement. The court
will then determne if further notice is
required.

(f) Plaintiffs' counsel, at their ow expense,
shal | publish in the follow ng newspapers and
magazi nes an announcenent in two successive
weeks (but if publication is nmonthly, only
once) in the formof Exhibit C the nationw de
edition of The New York Tines, US A Today,
Ti me Magazine, the Anerican TeeTon Magazi ne,
'VFW Magazine, Air Force Times, Army Times,

Navy Times, and the Leatherneck; the ten
largest crrcul ation newspapers in Australia,
including The Australian; and the five

| argest darTy circulfafton newspapers in New
Zealand, including The Domnion. Publication
shall be conpleted as soon as practicable, but
no later than March 1, 1984. The size of the
notice shall be not less than one-eighth, nor
more than one-third, of the newspaper or
magazi ne page.

(g) Plaintiffs' counsel shall, at their own
expense, obtain a toll-free "800" telephone
number in the name of the derk of the Court.
The number shall be in effect no later than
January 1, 1984 to at least May 1, 1984,
The nunber shall be nmanned on a daily basis,
fromat |east Monday to Friday, 9:00a.m to
50 p.m, EST, wth know edgeabl e persons
éor_a recorded announcenent and recording
evice) who shall tell callers where to
wite for further information, but who shal
npt_?!ve advice concerning rights and respon-
sibilities in this litigation. A record of
those calling and giving their names and
addresses shall be kept. Those requestin
a copy of Exhibit A shall be sent one.
oral exclusion request shall be taken.
Plaintiffs' counsel shall give witten
instructions to those answering the phone.
A copy of such instructions and any recorded
announcenent shall be filed with the Qerk

(hy The Cerk of the Court shall send this
order and notice to the Governor of each of
the states of the United States. He shall

respectful Iy request each Governor to refer

80




AO 72
(Rev.8:82)

—_—

© © N O U1 N w N

e T e T o e S T e e T
© o ~N o O A~ W N = O

20
21
22
23
24
25

26 |

the notice to any state organization created
by the executive or |egislative branches
dealing with the problems of Vietnam veterans
and request that the notice be sent to all
those known Vi etnam veterans who nay be
menbers of the class described in the O der,
or that a list of names and addresses be
supplied to this court so that notice m

be nailed by the plaintiffs' counsel. The
Gerk shall "respectfully request a |ist of
those to whom notice has been sent by any
state agency.

* * *
Exhibit A

LEGAL NOTI CE TO CLASS MEMBERS :
OF PENDENCY OF CLASS ACTI ON .

This notice is given to you pursuant to an
Order of the United States District Court
for the Eastern District of New York and
Rule 23(c)(2) of the Federal Rules of Civil
Procedure. It is to informyou of the
Bendency of a class action in which you may
e a menber of the class, and of how to
request exclusion from the class if you do
not wish to be a class member. None of the
claims described bel ow have been proven. It
is contenplated that a trial by court and
jury will take place in this court beginning
in My, 1984,

1. There are now pending in the United States
District Court for the Eastern District of

New York clains brought Dby individuals who

were in the United States, New Zeal and, or
Australian Armed Forces assigned to or near
Vietnam at any time from 1961 to 1972, who

al | ege personal m;]ury from exposure to "Agent
Qange" or other phenoxy herbicides, including
those conposed in whole or in part of o
2,4,5-trichlorophenoxyacetic acid or containing
some anmount of 2,3, 7,8-tetrachlorodibenzo-p-dioxin
(collectively referred to as "Agent Oange").

2. The plaintiffs include spouses, parents,
and children born before January 1, 1984, of
the servicepersons who claimdirect or
derivative injury as a result of exposure.
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Plaintiffs include children asserting clains
in their ow right for genetic injury and
birth defects caused by their parents'
exposure to "C?ent Orange" and ot her phenoxy
her bi ci des. ves of veterans exposed to
"Agent Orange" in Vietnam seek to recover

in their ow right for miscarriages. Plain-
tiffs' theories of liability include
negligence, strict products liability, breach
of warranty, intentional tort and nuisance.
Damage clainms of famly nembers include
pecuniary loss for wongful death, |oss of
society, confort, companionship, Services,
consortium guidance and support. In addi -
tion, plaintiffs seek punitive damages for
defendants' alleged m sconduct in furnishing
herbicides to the United States Covernnent.

© 00 N O O N W N —
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3. The defendants, who are alleged to have
manufactured or sold "Agent Orange" to the
United States Government, are Dow Chem cal
COKPany,_ansanto Conpany, T.H Agriculture

& Nutrition Company, Inc., Diamond Shanrock
Chem cal s Conpany, Uniroyal, Inc., Hercules

| ncor porated, and Thonpson Chemi cal Corporation.
Al'l the defendants deny that the plaintiffs'
alleged injuries were in any way caused by
"Agent Oange." They assert that injury,

if any, was not caused by a product produced
by them  The defendants have challenged these
suits on various other grounds includ ng
plaintiffs' |ack of standlng to sue, lack

of jurisdiction, statutes of |imtation,
insufficiency in law, plaintiffs' contributory
negligence, and plaintiffs' assunption of

known risks. Each has also asserted such
affirmati ve defenses as the "governnent
contract defense" and the Covernnment's m suse
of its product. In third-party conplaints,
the defendants asserted clains against the
United States of Anerica seeking indemifi-
cation or contribution in the event the
defendants are held liable to the plaintiffs.
The CGovernnent has asserted its power to
prevent anyone from suing it.

L e e i e S Y e T
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4. This court has certified a class action
in this proceeding under Rule 23(b)(3) of
the Federal Rules of Civil Procedure. The
plaintiff class consists of those persons
who were in the United States, New Zealand,

N
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or Australian Armed Forces assigned to Vietnam
at any tinme from 1961 to 1972 who were injured
while in or near Vietnam by exposure to "Agent
Orange" or othe|r phenoxy herbicides including
those conposed in whole or in part of o
2,4,5~-trichlorophenoxyacetic acid or containing
sone anount of 2,3,7,8-tetrachlorodibenzo-p-dioxin.
The class also includes spouses, garents, and
children born before January 1, 1984, directly
or derivatively injured as a result of the
exposure,

The court may reconsider this decision, by
decertifying, nodifying the definition of the
class, or creating subclasses in the |ight of
future developments in the case. The defini-
tion does not inmply a conclusion that anyone
within the class was injured as a result of
exposure to any herbicide.

© 00 N O o b~ W N —
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5. The court has also certified a Rule 23(b)(1)(B)
class limited to claims for punitive damages.

The class includes the same persons as are in

the Rule 23(b)(3) class. The court has deci ded
not to permt nenbers of the class to seek
exclusion on the issue of punitive damades.
You W Il therefore be bound by the court's
rulings on punitive danmages whether or not you
seek exclusion on the issue of conpensatory
damages.

e e N e
o o1 AN W N -

6. Trial of the representative plaintiffs'
clainse is scheduled to commence before Jack

B. Weinstein, Chief Judge of the United States
District Court for the Eastern District of
New York, and a jury on May 7, 1984.

e e
© o

7. If you are a member of the plaintiff class
20 you will be deened a party to this action for
all purposes unless you request exclusion

21 from the Rule 23(b)(3) class action covering
conpensat ory danmages.

22 .

8. If you do not request exclusion from the
23 class by May 1, 1984, you will be considered
one of the plaintiffs of this class action for
24 | all purposes. You may enter an appearance
- t hrough counsel of your own choice. You
25| will Dbe represented by counsel for the class
. | representatives unless you choose to enter
26 ! an appearance through your own |egal counsel.
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9. dass nenbers who do not request exclusion
w il receive the benefit of, and will be

bound by, any settlement or judgnent favorable
to the class covering conpensatory damages.
The class representatives' attorneys fees

and costs wll be paid out of any recovery

of conpensatory and other damages obtained by
the class nenbers. You will not be charged
with costs or expenses whether or not you
remain a menber of the class. However, if
you choose to enter an appearance through your
own |egal counsel, you will be liable for

the legal fees of your personal counsel.

10. dass nenmbers who do not request exclusion
wi |l be bound by any judgnent adverse to

the class, and will not have the right to

mai ntain a separate action even if they

have already filed their own action.

1. If you wish to remain a member  of the
class for all purposes, you need do nothing
at this stage of the proceedings.

12. 1f you wish to be excluded from the class
for compensatory damages, you must submi a
Witten request for exclusion. For your
convenience, the request for exclusion nay

be submtted on the attached form, entitled
"Request for Exclusion,” |f you received
this notice by mail, a Request for Exclusion
form should have acconpanied it. [If you did
not receive a Request for Exclusion form vyou
may obtain a copy by witing to the derk of
the Court, P.Q Box , Smithtown, New York
11787. A witten Request for Exclusion may
be submtted wthout using the Request for
Exclusion form but it nust refer to the
litigation as "In re 'Agent Orange' Product
Liability Litigation, MDL No. 381": include
your name and address in your statenent
requesting exclusion. Any request for

excl usion nmust be received on or before

My 1, 1984 by the derk of the United States
District Court for the Eastern District of
New York at Post Office Box , Sm t ht own,
New York 11787 or at a federal courthouse In

~the Eastern District of New York.

13. Under the court's Order, all potential
plaintiffs are deemed to be nenbers of a
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| Rule 23(b)(1)(B) class on the issue of
punitive damages. At the tine of trial the
y) court will determ ne whether the facts
presented warrant the submssion of a
3 punitive damage claimto the jury. In the
event that there is a recovery for punitive
4 damages, it wll be shared by those plaintiffs
who are successful in prosecuting their
5 claims in this or other suits on an appro-
riate basis to be determined by the court.
6 f you choose to exclude yourself from this
class action on the issue of compensator
7 damages, you may do so without necessari_ry
losing your right to share in any punitive
8 damages.
9 14. The plaintiffs in this class action are
represented by a group of attorneys who have
10 been tentatively approved by the Court as
the Agent Oange Plaintiffs" Minagenment o
11 Commttee. Members of this conmttee include:
12 Phillip E. Brown, Esq. Thomas W Henderson, Esq.
Hoberg, Finger, Brown, Baskin & Sears
13 Cox & Molligan Frick Building (10th Fl.)
703 Market St. (18th Floor) Pittsburgh, PA 15219
14 San Francisco, CA 94103
15 Stanley M Chesley, Esq. Bent on Musselwhite, ESQ. &
Waite, Schneider, Bayless John 0. 0'Quinn, Esq.
16 and Chesley Co., L.P.A. 609 Fannin (Suite 517)
1513 Central Trust Tower Houston, Texas 77002
17 Fourth and Vine Streets
G ncinnati, Chio 45202
18
David J. Dean, Esq. Stephen J. Schlegel, EsQ.
19 Dean, Fal anga & Ros Schlegel & Trafelet, Ltd,
he Ad Country Road Ohe North LaSalle Street
20 Carle Place, New York 11514 Suite 3900
Chicago, Illinois 60602
2l Newton B. Schwartz, Esq.
22 Houston Bar Center Building
723 Main (Suite 325)
23 Houston, Texas 77002
24 . : :
' David J. Dean, Esq. has been designated by the
25 court as plaintiffs' spokesman. he Managenent
Commttee is being aided in its duties of repre-
26

sentin? the interests of the plaintiffs by
a

ot her wfirms in the United States and abroad.
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15. Examination of pleadings and papers. This .
notice is not all inclusive. References tO

pl eadi ngs and other papers and |iJroceedi ngs are
only summaries. For full details concerning
the class action and the claims and defenses
whi ch have been asserted by the parties, you
or your counsel may review the pleadings and
other papers filed at the office of the Cderk
of the United States District Court for the
Eastern District of New York, 225 Cadman
Plaza East, Brooklyn, New York 11201, on any
business day from 9:00 am to 500 p.m

16. Interpretation of this Notice. Except as
indicated in the orders and decisions of the
United States District Court for the Eastern
District of New York, no court has yet ruled
on the merits of any of the claims or defenses
asserted by the parties in this class action.
This notice is not an expression of an opinion
by the court as to the nerits of any clains or
defenses. This notice is being sent to you
solely to informyou of the nature of the
litigation, your rights and obligations as

a class menmber, the steps required should you
desire to be excluded from the class, the
court’'s certification of the class, and the
forthcomng trial.

Robert C. Heinemann

Aerk, United States District
Court for the Eastern District
of New York

DATED.  Brooklyn, New York
January 12, 1984

EXCLUSION REQUEST FORM

derk
United States District Court
for the Eastern District of New York
P.0. Box
Smithtown, New York 11787
Re: In re "Agent Orange" Product Liability
Litigation ML No. 381 '

| hereby request to be excluded fromthe class
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action in the above-captioned matter..

(signature)

Nanme (print):
Address:

If not a menber of the arned forces who served in
or near Vietnam how are you related to such a
servi ceperson?

Armed Forces unit ol Service erson,
Armed forces identifying numper of serviceperson

© 00 N O 0o M W N —

Period Oof Service In Or near Vietnam

10 T Tearned about (M s suit Dy
11
Exhibit B
12 (Radio and TéTevision Cormunication).
13 ) SPECIAL ANNOUNCEMENT
Were you or anyone in your famly on mlitary duty
14 in or near Vietnam at any time from 1961 to 1972?
If so, listen carefully to this inportant nmessage
15 about a pending "Agent” Orange" lawsuit that may
16 affect your rights..
[f you or anyone in your famly claim injury,
17 i1l ness, disease, death, or birth defect as a
result of exposure to "Agent Orange," or any
18 other herbicide in or near Vietnam at any tine
from 1961 to 1972, you are now a menmber of a
19 class in an action brought on your behalf in
the United States District Court for the Eastern
20 District of New York, unless you take steps to
exclude yourself. The class is limted to those
21 who were’ injured by exposure to Agent Crange or
any other Herbicide while serving in the armed
22 forces in or near Vietnamat any time from 1961
to 1972. The class also includes nenbers of
23 fam lies who claim derivative injuries such as
04 | those to spouses and children.

The court expresses no opinion as to the merit
25 or lack of merit of the lawsuit. It has
26 ordered that this nmessage be transmtted to
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! give as many persons as is practicable notice
of this suit.
2
For details about your rights in this "Agent
3 G ange" class action lawswit, call 1-800- |
[' or wite to the Clerk of the United States
4 .'1 District Court, BoXx , Smithtown, New Yor k
11787. That addresS again is Qerk _of the -
5 United States District Cosnresr r.0. BoX ,
Smitheown, New vocrx 11787, or call 1-88%_
8 —
EXHIBIT € L -
7i (Newspaper and Magazine Notiese)
8 TO ALL PERSONS WHO SERVED IN CR NEAR
VI ETNAM AS MEMBERS OF THE ARMED FORCES
9 C- THE DNITED STATES, AUSTRALI A AND
NEW ZEALAND FROM 1961-1972
10 . .
If you or anyone in your famly can claim injury,
11 il ness, disease, death or birth defect as a
result of exposure to "Agent Qrange" or any other
12 herbici de while assigned In or near Vietnam at
any time from 1961 to 1972, you are a nenber of
13 a class in an action brought on your behalf in the
United States District Court for the Eastern
14 District of New York unless you take steps to
exclude yourself from the class. The class is
15 limted to those who were injured by exposure
to "Agent QOrange" or any other herbicide while
16 serving in the armed forces in or near Vietnam
at any time during 1961-1972. The class also
17 I ncludes menbers of famlies who claimderivative
injuries such as those to spouses and children.
18 » . .
The court expresses no opinion as to the nerit
19 or lack of nerit of the |awsuit.
20 100 F.RD at 729-35,
21
22
23
24 |
25
26
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1 UNI TED STATES COURT OF APPEALS
) FOR THE SECOND ClI RCUI T
3 No. 1118-August Term, 1985
a (Argued April 10, 1986 Deci ded 1987)
5 Docket No. 85-6365
R e EEREE ST
7 IN RE "AGENT ORANGE" PRODUCT LIABILITY LITIGATION
8 (APPEAL OF DAVI D DEAN)
|
10 Before: VAN GRAAFEILAND, WNTER and M NER, Circuit Judges. '
1 Appeal from an order and judgnent of the United States
12 District Court for the Eastern District of New York (\Weinstein,
13 Ch. J.) denying appellant's notion to set aside fee sharing
14 agreenent under which nmenbers of Plaintiffs' Managenent Comm ttee
15 woul d receive, fromthe pool of fees awarded by district court, a
16 threefold return on funds advanced to the class for litigation
17 expenses.
18 Reversed.
19
20
21
22
23
24
25
2 |
e 81821




AO 72
(Rev. 8/82)

© 0 N O o N W N =

10
11

12
13
14
15
16
17
18
19
20
21

22
23

24
25
26

LEON FRI EDMAN, Hempstead, NY for
Appel | ant Dean.

ELIHU | NSELBUCH (Gilbert, Segall and
Young, New York, NY, Richard B.
Schaeffer, New York, NY, of counsel) for
Appel | ee Agent Orange Plaintiffs'
Managenent Conm tt ee.




AO 72
(Rev.8'82)

© 0 N O O N W N —

N N DN NN DD DN PP R, R R, R, s R
O N WO N P O © 0o N o o M W N — O

MINER, Circuit Judge:

Qur discussion of the background and procedural history of
this Litigation appears in Judge Wnter's |ead opinion, No

84-6273. This portion of the Agent Orange appeal concerns the

district court's approval of a fee sharing agreement entered into
by the nine-member Plaintiffs' Managenent Committee ("PMC') in
December of 1983. Under the agreement, each PMC nenber who had
advanced funds to the class for general litigation expenses was
to receive a threefold return on his investnent prior to the.°
distribution of other fees awarded to individual PMC members by
the district court. In result, the agreenent dramatically
increased the fees awarded to those PMC nenbers who had advanced
funds to the class for expenses, and concurrently decreased the
fees awarded to non-investing PMC members, who only performed

| egal services for the class.

David Dean, lead trial counsel for the plaintiff class and a
non-investi ng member of the PMC, challenges the validity of the
agreement, to which he was a signatory, contending that it
violates DR 5-103 and DR 2-107(A) of the ABA Code of Professiona
Responsibility ("ABA Code"). The ABA Code provisions prohibit an
attorney fromacquiring a proprietary interest in an action in
which he is involved and fromdividing a fee with an attorney who
is not a menber of his firm unless such division is made
pursuant to client consent and is based upon services performed

and responsibility assumed. In addition, Dean asserts that such




1 an agreenent, which premises the size of a fee on the anpunt !
5 advanced for expenses rather than on services rendered, violates |
3 t he standards and principles developed in this circuit for the
4 award of attorneys' fees in equitable fund class actions and !
5 inevitably places class counsel in a position at odds with the
6 interests of the class itself.
v Al t hough not inforned of the existence of the fee sharing
3 agreement until September of 1984, four nonths after the parties
9 reached a settlenment, the district court approved the agreenent,
10 hol ding that "there is no reason to believe that the existence of
11 the PMC s fee-sharing agreenent had any appreciable untoward
19 effect on the decision to settle." In re "Agent Orange" Product
13 Liability Litigation, 611 F. Supp. 1452, 1461 (EDNY. 1985)
14 ("Agent Orange 1"). In essence, the court determ ned that the
15 substantial financial demands placed upon counsel in conplex
16 nmul tiparty litigation require flexibility in reviewi ng interna
17 fee sharing agreements so as not to discourage future
18 represention of large plaintiff classes. At the same ti me,
19 however, the district judge ruled that, in all future cases,
20 counsel nmust notify the court of any fee sharing agreement at the
51 time of its inception. In this way, according to the district
52 judge, "the court at the outset can determ ne whether to permt .
23 the fee all ocation agreenent to stand before any attorney invests E
24 substantial time and funds." 1d. at 14683. ‘
o5 Because we find that the agreenent before us violates
% 1 establ i shed principles governing awards of attorneys' fees in
%0 - :




| equi table fund class actions and creates a strong possibility of |
9 a conflict of interest between class counsel and those they were '.}
3 charged to represent, we reverse the district court's approval of
4 the agreement. Accordingly, the fees originally allocated by the
5 district court, based on the reasonable value of service actually
6 rendered, will be di stributed to the nenbers of the PM

7

3 I. BACKGROUND

9
10 In September of 1983 Yannacone and Associates wthdrew as
11 attorneys for the class, claimng financial and nanagenent
12 hardships. The district court then approved appointment of the
13 PMC as new class counsel. The PMC was conprised of three nmenbers
14 -- attorneys Stephen Schlegel, Benton Misslewhite and Thomas

15 Hender son. In re "Agent Orange"” Product Liability Litigation,

16 571 F. Supp. 481 (EDNY. 1983). In later nonths the district

17 court approved the expansion of the PMC to enconpass siXx !
18 addi ti onal members, including appellant David Dean. Dean, a i
19 member of the original panel of class counsel, had been closely
20 involved with the Agent Orange litigation since its inception in
21 1979. In October of 1983 the district court appointed him to
27 be the attorney responsible for |eading the preparation and
93 potential trial of plaintiffs' case. ,
24 In Decenmber of 1983, as a means of raising the capital

25 necessary for the maintenance and continuation of the |awsuit,

26 the nine PMC members entered into a witten fee sharing

AO 72
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agreement Whereby six of the members each prom sed to advance the
class $200,000 for general litigation expenses. The agreenent
provided that the investing nmenbers would be reinbursed threefold
from the pool of attorneys' fees awarded to PMC members upon
successful completion of the action. The fees remaining in the
pool after the investnent pay-outs would be distributed pursuant
to a fifty-thirty-twenty percent fornula: fifty percent of the
remai nder would be distributed equally among the nine PMC
members, thirty percent would be distributed according to the
nunber of hours each member expended in the case, and tventy
percent would be distributed in accordance with certain quality
and risk factors relating to each PMC menber's work in the
action, as determned by a mpjority vote of the PMC. Al PMC
members, including Dean, signed the agreenent. The district
court, however, was not notified of its existence.

The action was settled in May of 1984 and the district
court, by Order dated June 11, 1984, notified counsel that
petitions for attorneys' fees were to be submtted to the court
no later than August 31, 1.984. A hearing on the issue of fees
was scheduled for late Septenber. In ordering the hearing, the

district court waived application of Rule 5 of the Local Rules of

the Eastern District of New York requiring notice to the class of

all fee applications and fee sharing agreements prior to the j
hearing on such fee petitions. The court gave as its reasons
"the need for continued intensive work by the attorneys until the

close of the fairness hearings and . . . the conplexity of the




{ fee applications." Notice of Proposed Settlement of C ass

9 Action, reprinted in In re "Agent Oange" Product Liability

3 Litigation, 597 F. Supp. 740, 867 (EDNY. 1984). Wen the

4| court wai ved application of the local rule, it was unaware of the

5 PMC fee sharing agreenent.
6 It was not until the PMC submtted its joint fee petition

7 that the court finally learned of the agreement. At the

3 Septenmber hearing on the fee petitions, the district judge

9 expressed doubts as to the agreement's propriety and requested
10 further briefing on the issue. Faced with the reservations )
1 expressed by the district judge, the PMC menbers nodified their
17 agreement in Decenber of 1984. The revised agreenent, and the
13 one now before us, provided that five of the six investing
14 || members of the PMC each would advance an additional $50,000 for
16 general litigation expenses, bringing their total investments to
16 $250,000 each. In return for these advances, as well as for the
17 $200,000 advanced by the sixth investing member, the new
18 agreement provided for the same threefold return as did the
19 original agreenment. The fifty-thirty-twenty percent formula for
- the distribution of the remaining portion of the fees, however,
21 was elimnated. In its place, the revised agreenent called for
- the remainder to be distributed pro rata to each PMC menber "in
93 the proportion the individual's and/or firms fee award bears to
” the total fees awarded."! Agent Orange I, 611 F. Supp. at 1454
oe On January 7, 1985, the district court issued a Menorandum

s and Order awarding over $10 mllion in fees and expenses to the
|
e 8,82 |
5




i various counsel whose work had benefitted the class, applying the
5 principles of fee distribution in equitable fund actions set

3 forth in Gty of Detroit v. Ginnell Corp., 495 F.2d 48 (2d Cir.
4 1974) ("Qinnell 1") and Cty of Detroit v. Ginnell Corp., 560
5 F.2d 1093 (2d Gr. 1977) ("Qinnell 11"). 1n re "Agent O ange"
6|l Product Liability Litigation, 611 F. Supp. 1296 (EDNY. 1985)
v ("Agent Orange II")., As |later amended and supplemented, the

8 district court's decision awarded over $4.7 million in fees to

9 the nine members of the PMC on an individually apporti_oned basi s.
10 David Dean, due to his lengthy involvement in the class action
1 and the exceptional quality of his work, was awarded

12 $1,424,283.75, or over thirty percent of all fees awarded to the
13 PMC.  Each of the six investing nmenbers of the PMC was awarded a
14 much | ower percentage of the entire PMC fee award, with one

15 i nvestor being awarded only $41,886. The highest award to an

16 i nvestor was $515, 1. 63.

17 Once the fee sharing agreenent was applied to these awards,
18 however, the anmount of fees each PMC menber was to receive

19 changed dramatically. |In Dean's case, application of the
20 agreenent reduced his award to $542,310, a reduction of $881, 973.
21 In contrast, Newton Schwartz, an investing menmber of the PMC to
29 whom the district court awarded $41,886, was now to receive

23 $513, 026, equivalent to an hourly rate of $1,224.81. The awards
o to all other investing members were simlarly enhanced and, in
o5 turn, the awards to the two other non-investing nenbers were

% di m ni shed, resulting in a distortion of the district court's

|
/?gezz.aiaz) 6




| i ndi vi dual PMC menber fee awards. The total of all fees awarded
by the court to the nmenbers of the PMC, of course, renained
’ unchanged. 2.
j In May of 1985, Dean noved in the district court to overturn
5 the fee sharing agreenent, claimng that it violated professiona
5 ethics and did not protect the rights of the class. 1In a
. " Menorandum and Order issued June 27, 1985, the court denied
3 Dean's motion and upheld the agreenment, albeit with sone
9 rel uct ance. The court found, as a factual matter, that no
conflict of interest had arisen in the litigation from the fee
:? sharing agreenment and, consequently, tha{ the interests of the
1 class in obtaining a fair and reasonable settlenment had not been
13 I npi nged. Agent Orange I, 611 F. Supp. at 1461. Initially, the
14 court recognized its obligation to review the agreenent in its
r capacity as protector of the rights of the plaintiff class. It
T then went on to examne the propriety of the agreement under DR
17 2-107(A) and DR 5-103 of the ABA Code and the practical effect of
the agreement on the PMC s representation of the class.
e As to DR 2-107(A), which prohibits an attorney from
+ splitting his fee with another attorney not of the sanme firm
20 unl ess he has the consent of his client and the "division is made
“ in proportion to the service perforned and responsibility assunmed
22 by each," fhe court determined that the PMC should be viewed as
2 an ad hoc law firm "formed for the purpose of prosecuting the
= Agent Orange multidistrict litigation," Agent Crange I, 611 F.
zz I Supp. at 1458. The court reasoned that the business realities of
i
802 . ?




© 00 N O o0 N W N —

e e e e e e e
© oo ~N oo o~ o w o N = o

20
21
22
23
24
25

26 |

AO72 .
{Rev.8/82)"

the litigation required the PMC to be able to performthose
functions ordinarily performed by actual law firms, such as
splitting fees anobng its members. The district court also noted
that the Model Rules of Professional Conduct ("Mdel Rules")
adopted by the ABA in 1983, although not adopted in New York,

reflect "an increased. recognition" of these business realities by

permtting fee sharing agreements based upon services rendered or

upon written acceptance of joint responsibility by the attorneys
if the client is advised of the participation and does not object
and the total fee is reasonable. Mdel Rule 1.5(e). Recognizing
the practical problemof client consent in class actions,

however, the district court concluded that its duty to protect
the rights of the class ordinarily could not be performed unless
the attorneys involved notified the court of the existence of

such an agreenent "as soon as possible," Agent Orange I, 611 F

Supp. at 1459.

As to DR 5-103, which prohibits an attorney from acquiring a
proprietary interest in an action in which he is involved, the
court found that the investing members acquired no independent
interest in the action because the financial return from any
initial advance for expenses was to be paid from the fees
ot herwi se awarded to the PMC menbers, and thus woul d not affect
the class fund. While the court did recognize that a conflict of
interest could arise fromsuch an agreenment, it cautioned that
complex class actions require a nore sophisticated anal ysis of

et hi cal codes than ordinary two-party cases in order not to

i
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"unnecessarily discourage counsel from undertaking the expensive
and protracted complex nultiparty litigation often needed to
vindicate the rights of a class." [d. at 1460. Accordingly, the
district court held that a case-by-case analysis of such fee
sharing agreenments to identify potential conflicts of interest
shoul d be adopt ed.

The court conceded that an agreenent of the sort before it
conceivably could create an interest on the part of the investors
to settle early, regardless of the benefit to, or interest of,
the class. This is because an attorney whose fee is based upon
the anount of funds advanced for expenses in an action wil |
receive the same fees "whether the case is settled today or five
years from now" 1d. The court reasoned, however, that any
possi ble interest to settle early would have been offset by the
theoretical incentive to extend such litigation created by the
| odestar formula and concl uded that, as a factual matter, no
conflict had arisen here

The court then set forth five additional, though
nondi spositive, reasons for approving the agreenent. First, the
returns on the investnents did not affect the class fund, since
they were paid fromthe fee awards of PMC nembers. Second, the
court recogni zed that the "business"” of lawwi |l at tines require
creative, yet ethical, nmethods for economical and efficient
operation. Third, wthout the funds advanced by the PMC membef;,
it was possible that the litigation would have col |l apsed and

neither the attorneys nor the class would receive any paynents.

j




1 " Fourth, the court noted that the PMC menbers could have earned

5 substantial returns, though not quite threefold, on these sanme
3 funds if they had undertaken nore traditional investnents.

4 Fifth, if the PMC nenbers had received the anmount of fees

5 requested in their joint petition, nearly thirty mllion dollars,
6 the extent of the dLsIortion of the fees by the investnment

v agreenent would have been insubstantial.

8 In sum the district court determ ned that the practica

9 needs of this formof litigation required an inventive nethod of
10 fund raising in order to guarantee effective representation of
1 class rights. At the same time, however, it labeled as

12 "troubling” the PMCs failure to informthe court of the

13 exi stence of the agreenent until months after a settlement had
14 been reached. Id. at 1462. In |ight of class counsel's

15 fiduciary obligations to the class and the court's role as

16 guardian of class rights in relation to settlenment review, the
17 district court found that both the class and the court had a

18 right to be notified of the existence of such an agreement. To
19 this end, the court proclaimed that in all future cases, class
20 counsel would be obligated to nake the existence of a fee sharing
21 agreement known to the court at the time of its formation.

22

23 11. DI SCUSSI ON

24 |

ot i Dean's appeal presents an issue of first inpression:

2% | whet her an undi scl osed, consensual fee sharing agreenent, which

i
| N
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adjusts the distribution of court awarded fees in amounts which
represent a multiple of the sunms advanced by attorneys to a class
for litigation expenses, satisfies the principles governing fee
awards and is consistent wwth the interests of the class.

At the outset, we note that the fees in this case were
awarded pursuant to the equitable fund doctrine, first set forth

in Trustees v. G eenough. 105 U S. 527 (1882), and Central

Rai | road & Banking (. v. Pettus, 113 US 116 (1885). The

underlying rationale for the doctrine is the belief that an
attorney who creates a fund for the benefit of a class should-
receive reasonable conpensation from the fund for his efforts.

Central Railroad, 113 US at 125. Because the cal cul ati on of

fees necessarily will affect the funds available to the class,

this circuit has adopted a |odestar fornula for fee conputation.

Ginnell 11, 560 F.2d at 1099; Ginnell I, 495 F.2d at 471. The

| odestar seeks to protect the interests of the class by tying
fees to the "actual effort nade by the attorney to benefit the

class." Ginnell II, 560 F.2d at 1099. Accordingly, fees are

cal cul ated by taking the nunber of hours reasonably billed and
mul tiplying that figure by an hourly rate "nornally charged for
simlar work by attorneys of like skill in the area." 1d. at

1098. (Once cal cul ated, the court may, in its discretion,

i ncrease or decrease this figure by exam ning such factors as the ,I
qual ity of counsel's work, the risk of the litigation and the
conplexity of the issues. 1Id. Discretion to adjust the |odestar

figure upward because of superior quality, however, is limtedto

11
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exceptional situations and nust be supported by "specific
evi dence" and "detailed findings" by the district court.

Pennsylvania v. Delaware Valley Citizens' Council for Cear Air,

106 S. C. 3088, 3098 (1986). Adherence to these principles is
essential not only to avoid awarding windfall fees to counsel

but also to "avoid every appearance of having done so," Ginnell

1, 495 F.2d at 469.

O equal importance to our analysis is Fed. R cCiv. P.
23(e), which requires court approval of any settlement of a class
action suit and squarely places the court in the role of *
protector of the rights of the class when such a settlement iS

reached and attorneys' fees are awarded. Grinnell I1I, 560 F.2d

at 1099. In fulfilling this role, courts should look to the
various codes of ethics as guidelines for judging the conduct of

counsel. Agent Orange I, 611 F. Supp. at 1456. In addition,

where only retrospective review of counsel's conduct is
avai l abl e, courts should not be limted to an exam nation of the
actual effects of such conduct on the litigation, but rather, as

the ABA Code and Ginnell | inmply, the appearance and potenti al

effect of the conduct should be reviewed as well. See Grinnell
I, 495 F.2d at 469; ABA Code of Professional Responsibility
Canon 9 (1975).

The ultimate inquiry, therefore, in examining fee agreenents ;

and setting fee awards under the equitable fund doctrine and Fed.
R Cv. P. 23(e), is the effect an agreenent coul d have on the

rights of a class. Because we find that the agreement here

12
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conflicts substantially with the principles of reasonable.

compensation in common fund actions set forth in Ginnell | and

Ginnell II, and that it places class counsel in a potentially

conflicting position in relation to the interests of the class,
We reverse.

Initially, it is, beyond doubt that the agreement, by tying
the fee to be received by individual PMC nenbers to the anounts
each advanced for expenses, conpletely distorted the |odestar
approach to fee awards. In setting fees here, the district judge
meticul ously exam ned counsel's fee petitions in accordance yMth
the Ginnell decisions and arrived at individual awards for each
PMC menber based upon the services that each had provided for the
class. By providing for threefold returns of advanced expenses,
however, the agreement vitiated these principles. The
distortion was so substantial as to increase the fees awarded to
one investor by over twelve tines that which the district judge
had determned to be just and reasonable, and, in a second case,
to decrease the otherwi se just and reasonabl e conpensation of a
non-investor by nearly two-thirds.

There is authority for a court, under certain circumstances,
to awnard a lunp sum fee to class counsel in an equitable fund
action under the |odestar approach and then to permit counsel to
divide this |odestar-based fee anong thensel ves under the terns

of a private fee sharing agreenent. E.g., Ruskay v. Jensen, No.

71-3169, slip op. at 10-13 (SDNY. Sept. 18, 1981); Inre Magic

Marker Securities Litigation, [1979 Transfer Binder] Fed. Sec. L.

13
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Rep. (GCH 1 97,116, at 96,195 (ED Pa. Sept. 16, 1979); Valente
V. Pepsico, Inc., [1979 Transfer Binder] Fed. Sec. L. Rep. (CH
f 96,921, at 95,863 (D Del. June 4, 1979), appeal dism ssed, 614

F.2d 772 (3d Cr. 1980); In re Anpicillin Antitrust Litigation.
81 FFRD 395, 400 (DDC 1978); Del Noce v. Delyar Corp., 457

F. Supp. 1051, 1055 (SDNY. 1978). W reject this authority,
however, to the extent it allows counsel to divide the award
among themselves in any manner they deem satisfactory under a
private fee shafi ng agreenent. Such a division overlooks the
district court's role as protector of class interests under Fed.
R Cv. P. 23(e) and its role of assuring reasonabl eness in the

awarding of fees in equitable fund cases. See Kamens v. Horizon

Corp. , [1981 Transfer Binder] Fed. Sec. L. Rep. (G 1 98, 007,
at 91,218 & n.4 (SDNY. My 26, 1981); Steiner v. BOC Financi al
Corp., [1980 Transfer Binder] Fed. Sec. L. Rep. (G 4 97, 656,
at 98,490 (SDNY. Cct. 10, 1980); cf. Jones v. Amal gamated,

War basse Houses, Inc., 721 F.2d 881, 884 (2d Cr. 1983) ("ifthe

court finds good reason to do so, it nmay reject an agreenent as
to attorneys' fees just as it may reject an agreement as to the

substantive clains"), cert. denied, 466 US 944 (1984). In

addi tion, this approach overlooks the class attorneys' "duty .
to be sure that the court, in passing on [the] fee application,
has all the facts" as well as their "fiduciary duty to the .
class not to overreach.”" Lewis v. Teleprompter Corp., 88 F.R D.

11, 18 (SDNY. 1980).

14
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A careful examination of those decisions permtting internal
fee sharing agreenents to govern the distribution of fees reveal s
no case where return on investment was a factor. More inportant,
in a number of those cases the courts apparently assumed that the
internal fee sharing agreenent would be based substantially on

services rendered by individual counsel. E.g., Ruskay, Slip op

at 14 n.4 ("Since the court has satisfied itself that the
proposed distribution will not result in compensation beyond
services perfornmed, it declines to overrule the agreement."); In
re Ampicillin Antitrust Litigation, 81 FRD at 400 ("Snce the

fee application purports to be based upon the rates and tine
spent by the several attorneys, it IS presumed that these factors
al so weigh heavily in this internal agreement.").

Accordingly, while the practice of allowng class counsel to
distribute a general fee award in an equitable fund case anmong
themselves pursuant to a fee sharing agreenent IS unexceptional,
we find that any such agreenent must conport essentially with
those principles of fee distribution set forth in Ginnell | and

Ginnell 11. This does not nean that a fee sharing agreenent

must replicate the individual awards nade to PMC members under
the district court's |odestar analysis. Even after the court
makes the allocation, the attorneys may be in a better position
to judge the relative input of their brethren and the val ue of
their services to the class. See In_re Ampicillin Antitrust
Litigation, 81 F.RD at 400. Nor does this mean that class

counsel need follow, line by Iine, the |odestar fornula in

15
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arriving at an agreement as to fee distribution. Obviously, the
needs of large class litigation may at times require class
counsel, in assessing the relative value of an individual
attorney's contribution, to turn to factors nore subjective than
a nmere hourly fee analysis. It does mean that the distribution
of fees nust bear some relationship to the services rendered.

In our view, fees that include a return on investnent
present the clear potential for a conflict of interest between
class counsel and those whom they have undertaken to represent.
"[{W]lhenever an attorney is_confronted with a potential for
choosi ng between actions which may benefit hi msel f finanbially
and an action which may benefit the class which he represents
there is a reasonable possibility that some specifically

identifiable inmpropriety will occur." Zylstra v. Safeway Stores,

Inc.,, 578 F.2d 102, 104 (5th Gr. 1978). The concern is not
necessarily in isolating instances of nmmjor abuse, but rather is
"for those situations, short of actual abuse, in which the
client's interests are sonewhat encroached upon by the attorney's

interests.” Court Awarded Attorney Fees, Report of the Third

Crcuit Task Force, 108 FRD 237, 266 (Cct. 8, 1985). Such
conflicts are not only difficult to discern fromthe terns of a
particul ar §ettlenent, but "even the parties may not be aware
that [they exist] at the time of their [settlement] discussions,”
id. This risk is magnified in the class action context, where
full disclosure and consent are many tinmes difficult and

frequently inmpractical to obtain. Inre Md-Atlantic Toyota

16
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Antitrust Litigation, 93 F.RD 485 490-91 (D M. 1982); Gould
V. Lumonics Research Ltd., 495 F. Supp. 294, 297 n.6 (N.D. ILll.
1980) .

The district court recognized that the agreenent provided an

incentive for the PMC to accept an early settlenment offer not in
the best interests of, the class, because "[a]ln attorney who is
promised a multiple of funds advanced will receive the sane
return whether the case is settled today or five years from now "
Agent Orange I, 611 F. Supp. at 1460. Gven the size and

conplexity of the litigation, it seens apparent that the
potential for abuse was real and should have been discoﬁraged.
Unlike the district court, however, we conclude that the risk of
such an adverse effect on the settlement process provides
adequate grounds for invalidating the agreement as being
Inconsistent with the interests of the class. The conflict
obviously lies in the incentive provided to an investor-attorney
to settle early and thereby avoid work for which full payment may i
not be authorized by the district court. Moreover, as soon as an
offer of settlement to cover the prom sed return on investment is
made, the investor-attorney will be disinclined to undertake the
ri sks associated with continuing the litigation. The conflict
was especially egregious here, since six of the nine PMC members
were investing parties to the agreenent.

The di strict court's factual finding, that the adequacy of
the settlement denonstrated that the agreement had no effect on

the PMC' s conduct, is not dispositive. The district court's

17

!
1
|

|




© 0 N O O N W N —

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26

AQ 72
{Rev.8/82198

retrospective appraisal of the adequacy of the settlenment cannot

be the standard for review The test to be applied is whether,

at the time a fee sharing agreenment is reached, class counsel are
placed in a position that m ght endanger the fair representation
of their clients and whether they will be conpensated on sone
basis other than for |egal services performed. Review based on a
fairness of settlement test would not ensure the protection of
the class against potential conflicts of interest, and, nore
important, would sinply reward counsel for failing to inform the
court of the existence of such an agreement until after a
settl ement. ) -

W also reject the district court's finding that its

authority to approve settlenment offers under Fed. R Civ. P.

23(e) acts to limt the threat to the class froma potentia
conflict of interest. At this late stage of the litigation, both
class counsel and defendants seek approval of the settlenment.

The court's attention properly is directed toward the overal
reasonabl eness of the offer and not necessarily to whether class
counsel have placed thenselves in a potentially conflicting
position with the class. It would be difficult indeed for a

court at this stage to hold that, regardless of the terns of the

settlement, class counsel had hot fulfilled its obligation to the j
class. Gven this focus and other adm nistrative concerns that I
may cone to bear, we find the approval authority, in this

context, to be insufficient to assure that the ongoing interests

of the class are protected. See Alleghany Corp. v. Kirby, 333
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F.2d 327, 347 (2d Gir. 1964) (Friendly, J., dissenting) (at this
stage of litigation, "[alll the dynamics conduce to judicial®
approval of such settlements"), cert. dismssed. 384 US 28
(1966); In re Md-Atlantic Toyota Antitrust Litigation, 93 F.RD

at 491 (court authority to review settlement offers not adequate

to safeguard against dangers of conflict of interest); Coffee,
The Unfaithful Chanpion; _The Plaintiff As Mnitor In Sharehol der

Litigation, 48 Law & Contemp., Probs. 5, 26-27 (Sumer 1985)

(judicial review not a significant barrier to collusive
settlements). )
Equal |y unpersuasive is the district court's deternination
that the potential incentive to settle early is offset by an
incentive, fostered by the |odestar formula, to prolong the
litigation. \Wile a nunber of commentators have asserted that
use of the |odestar formula encourages counsel to prolong
litigation for the purpose of billing more hours, e.g., Wlfram
The Second Set of Players: Lawyers, Fee Shifting, and the Limt

of Proportional Discipline, 47 Law & Contenp. Probs. 293, 302

(Wnter 1984), the formula's effect in this regard is far from
clear, see Coffee, supra, at 34-35 ("the claimthat the |odestar
formula results in excessive fees is nonetheless a red herring");
Mowrey, Attorneys Fees In Securities Cass Action and Derivative
Suits, 3 J. Corp. Law 267, 343-48 (1978) (attorneys' fees awards E

by district courts have not risen since adoption of |odestar

analysis); see also 7B C. Wight, A Mller &M Kane, Federa
Practice and Procedure 8§ 1803, at 508 (1986) (no enpirical data

19
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show any incidence of district courts awarding excessive fees).
Moreover, the court's authority in reviewng fee petitions and
approving or disapproving hours billed in an equitable fund
action works as a substantial and direct check on counsel's

alleged incentive to procrastinate. In re Equity Funding

Corporation of America Securities Litigation. 438 F. Supp. 1303,

1328 (CD cal. 1977); 7B C. Wright, A Mller &M Kane, supra,
§ 1803, at 511. Consequently, we do not view the |odestar system
as countervailing the clear interest in early settlement created
by the private agreement.

Additionally, potential conflicts of interest in class’
contexts are not examined solely for the actual abuse they nay
cause, but also for potential public misunderstandings they may
cultivate in regard to the interests of class counsel. Susman V.

Li ncol n_Anerican Corp., 561 F.2d 86, 95 (7th Gr. 1977); Prandini

v. National Tea Co., 557 F.2d 1015, 1017 (3d Gir. 1977). Vhile

t oday we hol d that the settlement reached here falls within that
range of reasonabl eness perm ssible under Fed. R Civ. P. 23(e)
we are not insensitive to the perception of many class menbers
and the public in general that it does not adequately conpensate
the individual veterans and their famlies for whatever harm
Agent Orange may have caused. To be sure, the settlement does
not provide the individual veteran or his famly substantia
compensation. G ven the facts of this settlement, the
potentially negative public perception of an agreement that

awards an investing PMC menber over twelve times the amount the

20
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district court has determined to be the value of his services to
the class provides additional justification for invalidating the
agreenent and applying the | odestar formnula.

We find the various additional rationales for approving the
fee sharing agreenent set out in the district court's decision
equal Iy unpersuasive. First, the fact that the returns on the
advanced expenses did not directly affect the class fund is of
l[ittl e consequence, since we have already determined that the

district court's responsibility under Ginnell | and Ginnell 1II,

as well as under Fed. R Gv. P. 23(e), goes beyond concern for
only the overall amount of fees awarded and requires attention to
the fees allocated to individual class counsel. Second, while we
sympathize with counsel regarding the business decisions they
must nmake in operating an efficient and manageabl e practice and
agree that a certain flexibility on the court's part is

essential, we are not inclined to extend this flexibility to
enconpass situations in which the bases for awarding fees in an
equi table fund action are so clearly distorted. Third, whether
this class action wuld have col |l apsed wi thout an agreenent
calling for a threefold return is a matter of speculation. Any
such col | apse, however, would have been due to the pervasive
weaknesses in the plaintiffs' case. Fourth, we find wholly
unconvincing the district court's suggestion that the investors
could have made a sizeable return on their funds if they had

i nvested themin other ventures. W take notice of the fact that

a threefold return on one's money is a rather generous return in

21
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~They nerely are a group of individual lawers and law firms

any market over a short period of time. Fifth, while the effect

of this fee sharing agreement might have been dwarfed to the
poi nt of insignificance if the fees awarded to counsel had been
much greater, this sinply is too speculative to defend the
agreenment as not affecting the interests of the class. Finally,

we do not find class counsel to have formed an ad hoc partnership.

associated in the prosecution of a single lawsuit, and they |ack
the ongoing relationship that is the essential element of
attorneys practicing as partners.

W do agree with the district court's rhling t hat ih al
future class actions counsel must informthe court of the
exi stence of a fee sharing agreenent at the time it is fornul ated.
This holding may well diminish nany of the dangers posed to the
rights of the class. Only by review ng the agreenent
prospectively will the district courts be able to prevent
potential conflicts fromarising, either by di sapproving i nproper
agreenents or by reshaping themwth thelassistance of counsel to |

conformnore closely with the principles of Ginnell | and

Ginnell Il. In the present case, however, where the district

court was not made aware of the agreenent, and the potential for

a conflict of interest arising was substantial, the adoption of a

rule for future cases in no way alleviates the fatal flaws of

this agreenent and does not offset the need for its invalidation.
Al t hough appel |l ant Dean is successful on this appeal, his

conduct has been far from praiseworthy. He freely consented to

292
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the formation of the agreement in Decenber of 1983 and later to
its revision in 1984. He did not even informthe district court
of the existence of the agreenent or of his objections to it

until long after the settlement was reached. |If he had called
the agreement into question inmediately, a great deal of tine and

expense coul d have been saved.
[11.  CONCLUSI ON

Havi ng determined that the fee sharing agreenent violates
the principles for awarding fees in an equitable fund action.and
pl aces class counsel in a position potentially in conflict with
the interests of the class which they represent, we reverse. W
award all the PMC nmenbers the fees to which the district court

determ ned that they were entitl ed.

23




FOOTNOTES

1 1. The agreenent, in pertinent part, provided as foll ows:

Wien and if funds are received, either by
t he AOPMC or indivi dual members thereof,
the first priority distributionwll be
to distribute to Messrs. Brown, Chesley,
Henderson, Locks, 0'Quinn and Schwartz,
an amount equivalent to the actual monies
expended for which these six signatories
were responsible toward the common
advancenent of the litigation up to
$250,000.00 with a multiplier of three
(i.e., none of these six individuals wll
receive nore than $750,000.00 each),

whi ch shall be paid to them for having
secured the funds for the ACPMC and to
Messrs. Dean, Schlegel and Missl ewhite an
amount equi val ent to the actual nonies

10 expended by these three signatories
toward the common advancement of-

11 litigation up to $50,000.00 with a
multiplier of three (i.e., none of these
12 three signatories will receive nore than
$150, 000. 00 each). Any additi onal

13 exPenses wi || be reimbursed without a

14 multiplier as ordered by the Court.

o 0 N O o N w N

Al'l of the expenses plus the appropriate
15 multiplier will be deducted fromthe
total fees and expenses awarded by the

16 Court to all of the AOPMC firms. The
remai ning fees will then be distributed
17 pro rata to each signatory in the
proportion the individual's and/or firm's
18 fee award bears to the total fees
awarded.

19
In Re Agent Orange Product Liability Litigation, 611 F. Supp.
20 1452, 1454 (EDNY. 1985) (quoting Revised Fee-Sharing
Agreenent, Dec. 13, 1984).

21
2. The effect of the fee sharing agreenent on the district
22 court's fee awards to the individual PMC nenbers is shown by the
follow ng chart.

23
Ampunt of Fees Amount of Fees Net Effect
24 Awar ded by Awar ded Under of the

Di strict Court t he Agr eenent Agr eenent

25

2% | Dean (noninvestor) $1,424,283 $542, 310 -$881, 973

A0 72
{Rev.8 82) 24




Schl egel (noni nvestor) 944,448 393, 312 - 549,136

Mussl ewhite (noninvestor)344,657 206, 991 - 137,666

Schwartz (investor) 41,886 513, 026 + 471,140

LIl 0'Quinn (investor) 132,576 541,128 + 408,552

Brown (invest org 348, 331 608, 162 + 259,831

2| Locks (i nvestor 487, 208 651,339 + 164,171

Chesl ey (investor) 475, 080 647, 534 + 172,456

31l Henderson (investor) 515, 163 659, 975 + 144,812

4l Brief for Appel | ant at 8. |
5
6
7
8
9
10
S 11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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MNER, Circuit Judge:

Qur discussion of the background and procedural history of
the litigation appears in Judge Winter's |ead opinion, No.
84-6273. The nine menbers of the Plaintiffs' Managenent
Committee ("PMC') and various outside counsel appeal, on a nunber
of grounds, the district court's deci si on setti ng attorneys' fees.
On June 18, 1985, the district court issued an amended order,
awardi ng over seven mllion dollars in fees and three mllion
dollars in expenses to eighty-eight attorneys and |aw firrrs )
involved in the action. 1n re "Agent Orange" Product Liability

Litigation, 611 F. Supp. 1296 (EDNY. 1985) ("Agent Orange'").

The nine menbers of the PMC, individually and as a group,
challenge the district court's use of a national hourly rate in
calculating the fee awards under the |odestar fornula set forth
in City of Detroit v. Ginnell Corp., 495 F.2d 448 (2d Cir. 1974)
("Grinnell I1"), and City of Detroit v. Ginnell Corp., 560 F. 2d
1093 (2d Gir. 1977) ("Qinnell 11"), the level of the quality

multipliers it set, and its failure to apply a risk nultiplier to
the fee awards and to credit certain hours and expenses. Four
out si de counsel challenge the district court's findings as to the
value of their work to the class and the decision to abrogate
various contingency fee arrangenents between counsel and certain
class menbers. For the reasons set forth below, we affirmin

part and reverse in part.
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. BACKGROUND

In May of 1984, on the eve of trial, a settlenent was
reached with the chem cal company deféhdénts, calling for the

est abl i shnment of é $180 mllion dollar fund for the benefit of

-the Elass: By order dated June 11, 1984, the district court

required fee petitions fo be filed no later than August 31, 1984
and schedul ed hearings on the petitions for the early fall.

Notice of Proposed Settlement of Oass Action, reprinted in In re

"Agent Orange" Product Liability Litigation, 597 F. Supp. 740,

867 (EDNY. 1984). Pursuant to this procedure, well over 100
attorneys and law firnms filed petitions, claiming tens of

t housands of hours of work performed for the benefit of the class,
The fee petitions fell into three categories: those filed by the
nine nmenbers of the PMC, those filed by menbers of Yannacone and
Associ ates, the original consortium of attorneys in charge of the
action; and those filed by attorneys not connected with any
court-appointed entity representing the class.

In reviewing fee petitions, the district court devel oped
guidelines falling into two categories -- one covering the hours
to be credited for work perfornmed and the other covering the
expenses to be reimbursed. The hourly guidelines were as
follows:

1. Court Tine: One half of the tinme requested for

review of court orders was permitted on the ground that

the majority of court orders were made in open court or

after extensive briefing. Telephone conference time

with court personnel was awarded in full, except that
no time was awarded for conferences relating to
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i nternal management difficulties of the PM
Atrendance at, and preparation for, court hearings was
anarded in £ull. Rewiew of hearing transcripts was
awarded in full for those attorneys attending the
hearing. Nonattending attorneys were awarded for onty
half such tinme. Travel t» <uu r£rom hear.in.gs amd court
appearances also wao awarded on a fifty percent basis.

2. Management Committee Meetings: All time for rMC
neetings on substantive issues was permtted. Trave
to and from such nmeetings was awarded on a fifty
percent basis. No time was awarded for meetings oOn
nonsubstantive topics. The sane division was made for
t el ephone conferences among PMC nenbers.

3. Educational Reading: Tine for review of scientific
materirals relating to the causation issue and other
issues in the case was awarded on a fifty percent basis
on the ground that such know edge could foe vised by
counsel in future cases. .

4. Depositions: Half of the time was awarded for
travel to and from depositions, for attendance by -
nonparticipating attorneys, and for review and readi ng.
Al time for preparing and summari zi ng depositions was
granted. No Iimt on the length of depositions was
enforced.

5. Docunent Preparation: All time for review and
preparation of |egal docunents was awarded, except that
those hours used to prepare docunents concerning
internal PMC organizational issues were not credited.

6. Mail: |If a short period of tinme for reviewof a
substantial anount of mail was requested, no time was
awar ded under the assunption that counsel sinply was
oPening the mail. [If a lengthy period of tinme was
clainmed for reviewof only a fewletters, all tinme was
credited under the assunption that counsel was
reviewng a letter brief.

7. Intra-Firm Conferences: This tinme was credited on
afifty percent basis when related to substantive
issues.,

Agent Orange. 611 F. Supp. at 1320-21, 1350-51. The expense

gui del i nes were as foll ows:

1. Travel: Docunented expenses for hotels were
reimbursed at ninety dollars per day. Meals were
reimbursed at fifty dollars per day and twenty dol |l ars
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per day if the attorney was in his home city.

2. Paralegal Tine: Paralegals were treated as an
ﬁxpen§é ané reimbursed at a rate of twenty dollars per
our.

3. Out-of-Pocket Expenses: Tel ephone, mailing,
duplicationand Sim[ar éxpenses were reimbursed in
full if adequately docunented.

4. Percentage Approval: Wen counsel submtted
adeqUat e documentatron to prove expenses but were
unable to establish that those expenses were all
related to compensable activity, €xpenses were
rei mbursed on a percentage basis.

5.  Fees for Non-Causation Experts: A cap of $5,000

per expert was set on the ground that their input was not
substantial and not reasonably related to class _
interests. .

ld. at 1321-22, 1351,
Fol  owi ng these guidelines and applying the | odestar formula

for calculating attorneys' fees in an equitable fund action, see
Ginnell 1, 495 F.2d at 471, the district court awarded

$10,767,443.63 in individual fees and expenses to various counse
who, in the court's view, had performed work beneficial to the
class. In arriving at the lodestar figure, the court enployed
national hourly rates of $150 for the work of a partner, $100 for
the work of an associate, and $125 for the work of a law

professor. Agent Orange, 611 F. Supp. at 1326. The court, in

its discretion, further applied quality multipliers, ranging from
1.50 to 1.75, to the fees allowed various members of the PMC and
ot her counsel who had exhi bited exceptional skill in the
litigation and settlement negotiations. 1d. at 1328. The
district judge, however, declined to apply arisk nultiplier to

the | odestar figure. Id.
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Not satisfied with these awards, two groups of attorneys,

including the PMC, now raise numerous objections on appeal.
[I. DISCUSSION

A PMC Menbers

The district court awarded the individual members of the PMC
an aggregate of $4,713,635.50 in fees and $650, 356.97 in
I ndi vidual expenses. In addition, the court awarded the PMC, as
a whol e, expenses in the sumof $1,711,155.87. These attorneys

now raise four specific challenges to their individual awards
1. National Hourly Rates
Faced with a flood of fee petitions from counsel |ocated in

all regions of the country, the district court utilized national

hourly rates for calculating the fee awards for each attorney.

‘While it recognized that the general rule for fee calculation in

this circuit requires the use of "the hourly rate normally
charged for simlar work by attorneys of like skill in the area,"

Ginnell 1I, 560 F.2d at 1098, the district court noted that

speci al problems arise "in applying this general standard in a
complex raultidistrict litigation that is national in scope,

i nvol ves counsel fromall over the country and extends over many
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years during which the rates for particular lawers and cl asses

of lawers are changing," Agent Orange, 611 F. Supp. at 1308.

Specifically, the court pointed out that if the general rule
were interpreted to require imposition of the rates normally
i nposed within the district, the rule would nake little sense in
the context of this action, given that the vast majority of
counsel involved were non-local. Alternatively, if the rule were
interpreted to require inposition of varying rates depending upon
the location of each counsel's practice, the district judge
perceived that such a rule would mnimze the court's familiarity
with the rates to be awarded, require an al nbst unworkable
case- by-case review of such rates, and consistently benefit
non-1 ocal counsel at the expense of the class fund. The district
judge concluded that in large nultiparty litigation, where
substantial numbers of specialized non-local attorneys are
i nvol ved, utilization of a national hourly rate is appropriate
because it "recogni zes the national character of the lawsuit and
of class counsel while retaining a vitally inportant
adm nistrative sinplicity together with an essential neutrality
of result as between fee applicants and fund beneficiaries."” Id.
at  1309. |

Relying on five separate sources, the district court
devel oped the national rates to be applied in this action.
First, the court considered data compiled in the National Law
Journal Directory of the Legal Profession (B Gerson, M. Liss &

P. Cunningham eds. 1984), a periodical that provided rate

|
i
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information concerning law firms of fifty or more attorneys
throughout the country as of March 1983. Second, the court
reviewed the submissions of counsel, in particular the
defendants' Menorandum Concerning Plaintiffs' Lawyers'
Applications for Attorneys' Fees and for Reimbursement Of
Expenses, which provided further information on national rates.
Third, the court reviewed various surveys of law firm economics,
dated 1980 through 1984, and other periodicals relating to the
manner in which firns bill their clients. Fourth, the court took
notice of its own experience in setting fee awards in class -
actions. Finally, the district judge reviewed recent fee awards
by other courts to understand more fully the manner in which
other jurisdictions set appropriate rates. Agent Orange, 611 F.
Supp. at 1325-28 (citing, inter alia, In re Fine Paper Antitrust
Litigation, 751 F. 2d 562, 590 n.22 (3d Gr. 1984); Gendel's Den,
Inc. v. Larkin, 749 F.2d 945, 955-56 (1st Cir. 1984)). Froman

analysis of this data, the district court arrived at national

hourly rates of $150 for partners, $100 for associates and $125
for law professors.

The menbers of the PMC challenge the use of national rates
on the ground that they do not conmport with the principles
governing attorneys' fee awards in equitable fund actions. They
assert that the practice in this and other circuits required the
court to review independently the hourly rate for each attorney
In order to ensure that he was compensated at a |evel
commensurate Wi th that of other counsel of like skill in the area
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in which he practices. See, e.g., In re Fine Paper, 751 F. 2d at

590-91 (classifying application of national hourly rates as |egal
error on the grounds that the district court presented no 1
evidentiary basis for their establishnment and such rates ignored
the market rates that the attorneys would command in their

respective communities). Relying on large class action cases in
other circuits where courts have awarded varying rates to counsel

from different localities, e.g., In re Equity Funding Corp. of

Anerica Securities Litigation, 438 F. Supp. 1303 (CD Cal.

1977), they argue that, while the task may be a difficult one,
other jurisdictions routinely undertake it.

In passing on the efficacy of national hourly‘rates, we note

that fees in this action were awarded under the equitable fund
doctrine, which seeks to ensure that counsel who have performed

services beneficial to the class receive fair and just

conpensation for their respective efforts. Trustees v.
Greenough, 105 U S 527, 536 (1882). 1In order to provi de counse
Wi th such compensation and, at the same time, tenper these awards
to prevent windfalls, we have adopted a |odestar formula for
calculating fees in equitable fund and statutory fee contexts.

Ginnell II, 560 F.2d at 1099; Ginnell 1, 495 F.2d at 469-71.

Under the formula, the district court initially nmultiplies the
nunber of hours reasonably billed by the hourly rate normally
charged for equivalent work by simlarly-skilled attorneys in the

area. Ginnell II, 560 F.2d at 1098. Once cal cul ated, the

district court then may, inits discretion, upwardly or




© 0 N O 0o N W N —

N N N DD DN P PP R R PR R PR
gmﬁwmi—‘oooo\n@mhwl\)'—‘o

AOT2 A
(Rev.8/82)

downwardly adjust this figure by considering such factors as the

quality of counsel's V\Dl’.k, the probability of success of the
litigation and the conplexity of the issues. |Id.

Wiile at least one circuit looks to thel rates employed in
the area in Which the attorney practices, Cunninghamv. City of

McKeesport, 753 F.2d .262, 267 (3d Gr. 1985), we traditionally

have interpreted Grinnell | and Ginnell Il as requiring use of

the hourly rates enployed in the district in which the review ng

court sits, Polk v. New York State Departnent of Correctional

Services, 722 F.2d 23, 25 (2d Gr. 1983). W generally have '
adhered to this rule whether the attorney involved was local or
non-local. Id.; accord Donnell v. United States, 682 F.2d 240,
251-52 (DC Cr. 1982), cert. denied, 459 US 1204 (1983);

Chrapliw v. Uniroyal, Inc., 670 F.2d 760, 768-69 (7th G r.
1982), cert. denied, 461 US 956 (1983); Avalon G nema Corp. V.
Thonpson. 689 F.2d 137, 140-41 (8th Cir. 1982) (in banc). W and

other circuits have strayed fromthis rule only in the rare case
where the "special expertise" of non-local counsel was essenti al
to the case, it was clearly shown that |ocal counsel was
unwilling to take the case, or other special circumstances

exi st ed. Polk, 722 F.2d at 25; Avalon Cinemn, 689 F.2d at

140-41 .

Accordingly, the issue for review here is whether the

district court erred in deviating fromthis established precedent. |

Whil e we concede that such conduct in the ordinary case woul d

constitute legal error and require recal culation of the | odestar,
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we conclude that, in an exceptional nultiparty case such as this,
where dozens of non-local counsel from all parts of the country
are involved, public policy and administrative concerns call for
the district court to be given the necessary flexibility to
impose a national hourly rate when an adequate factual basis for
calculating the rate exists.

An exam nation of the alternatives to the use of nationa
rates in large multiparty class actions of this sort readily
establishes the necessity for affording district courts this
discretion. Use of our forumrule would distort dramatically‘the
purposes of the lodestar calculation itself -- to ensure fair and
just conpensation to counsel and to prevent the amérd of wi ndfall
fees. This distortion would occur because, in cases in which the
vast majority of attorneys involved are non-local, the forumrule
necessarily wll either overcompensate or underconpensate a
substantial nunber of non-local attorneys. Undercompensation
coul d deny counsel their right to fair and just fees;
overcompensation would not be consistent with the need to prevent
wi ndfalls. Adherence to the forumrule in cases in which the
inherent limitations of the rule are magnified, i.e., where few
| ocal counsel and vast nunbers of non-local counsel are invol ved,
therefore, makes |ittle sense.

Resort to a varying approach, dependi ng upon the area in
whi ch the individual practices, fares no better. In an action

of the magni tude of Agent Orange, in which well over one hundred

fee petitions were filed by counsel throughout the country, such

10




AO 72
(Rev.8:82)

© w N O O N W N —

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25

26 |

an approach woul d pose an adm nistrative nightmare for: the
district court. As the district judge here noted, " [slinplicity
becones an especially inportant goal in a conplex case involving
a hundred or more fee applications and tens of thousands of pages
of supporting docunmentation and requiring a nunber of years for
prosecution during which rates forlparticular attorneys and

geographic locations change in different ways." Agent Orange,

611 F. Supp. at 1308. While adm nistrative interests nornally
should not be the primary concern of a court in formulating
substantive rules of review, we observe that the attorney-by-
attorney approach recommended by the PMC sinply would overtax the

capacity of a district court to review fee petitions adequately.

Cf. New York Association for Retarded Children v. Carey, 711 F. 2d

1136, 1146 (2d Cir. 1983) (burden-saving neasures nay be taken by
district court in light of volum nous fee petitions).

Al t hough not a panacea, the use of national hourly rates in
exceptional nultiparty casés of national scope, where dozens of
non-1 ocal counsel are involved, appears to be the best avail able
met hod of ensuring adherence to the principles of the |odestar
anal ysi s. The risk of overconpensation or underconpensation on a
| arge scale, apparent under the forumrule, is sonewhat
neutralized, while, at the sane time, the administrative burden
on the district court, apparent under the varying rate rule, is
reduced to a manageable level. 1In granting the district court
this discretion, however, we caution that such rates should be

employed only in the exceptional case presenting problems similar

11
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to those presented here. W further caution that, even in
similar cases, national hourly rates should be enployed only when
the district court is presented with an adequate evidentiary
basis on which to fix such rates. Once the court is satisfied
with the evidence, it should nake clear, factual findings that
support its determination.,

W are aware that at least one circuit has rejected the
I nposition of national hourly rates on the ground that they do

not comport Wth the lodestar principle. In re Fine Paper, 751

F.2d at 591. To the extent, however, that the Third Circuit's
deci sion was based upon the fact that the national rates enployed
did not conport with that circuit's rule requiringithe hour |y
rate to reflect the rate normally charged in the locale in which
counsel practices, we already have rejected its analysis by
following a forumrate rule. See Polk, 722 F.2d at 25. In

addition, In re Fine Paper, though not entirely clear on this

poi nt, may be read to condemm only national hourly rates not
based on an adequate evidentiary record. The Third Circuit, in
reversing the district court's adoption of such rates, indicated
that the district court there had not referred to any evidence
supporting the existence of such rates, 751 F.2d at 590, and
noted that "the subject is not one on which judicial notice is
appropriate,”" id. If read in that context, our decision is in
accord with that of the Third Circuit, since we limit the
utilization of national rates to those instances in which an

adequate evidentiary basis exists. Finally, even assum ng that

12

b




In re Fine Paper stands for an absolute prohibition on the

: imposition of national hourly rates, we note that, subsequent to

2 that decision, the Third Circuit Task Force on Court Awarded

3 Attorney Fees, organized at the behest of the Chief Judge of that

4 Circuit, recommended that the court permit the utilization of

> such rates in exceptional cases. Court Awarded Attorney Fees,

° Third Circuit Task Force, 108 FERD 237, 260-62 (Qct. 8, 1985).1

! G ven our determination that the utilization of nationa

® hourly rates in limted circunstances is proper, we further

7 conclude that the district court did not abuse its discretion in
10 calculating the specific hourly rates in the present case. In
B its decision, the court set forth the five bases ubon which it
t computed these rates. The PMC does not challenge specifically
o those bases and we find little reason to question them Hourly
H rates for counsel in this action were difficult to calculate ;
o because the mgjority of attorneys involved normally would have i
1o been compensated through contingency fee arrangenents rather than
Y on an hourly basis. Difficulties aside, however, the district
10 judge, in our view, took adequate steps to ensure a fair and just i
H hourly rate of conpensation. W therefore hold that the national |
20 hourly rates of $150 for partners, $100 for associates and $125
= for law professors constituted an element of fair and just
zi conpensation for counsel in the context of this case.

24

2. Quality Multipliers
25
26
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Having conmputed the initial |odestar figure, the district
court awarded discretionary quality multipliers of 1.5, and in
one case 1.75, to six menbers of the PMC on the ground that these
attorneys had exhibited exceptional skills in the litigation and
settlement negotiations. The six PMC recipients now chall enge
the level of the multipliers as being unjustifiably |ow and
further challenge the district court's failure to award quality
multipliers in connection with the fees of the three other PMC
members.

The decision to allow a quality nultiplier rests in the -
sound discretion of the district court, Hensley v. Eckerhart, 461
US 424, 437 (1983); Ginnell II, 560 F.2d at 1098, due to

"the district court's superior understanding of the litigation

and the desirability of avoiding frequent appellate review of
what essentially are factual nmatters." Hensley, 461 US at 437.

The Suprenme Court, however, in Blumv. Stenson, 465 US. 886, 899

(1984), and nore recently in Pennsylvania v. Delaware Valley
Citizens' Council for Oear Air, 106 S. . 3088 (1986), has

severely restricted those instances in which a district court may

allow such a multiplier.2

In Blum, a decision concerning application of the |odestar
analysis to a fee award under 42 v.s.C. § 1988, the Court
determned that factors such as quality of representation are i
presuned to be fully reflected in the initial |odestar figure,
derived by multiplying the nunber of hours reasonably billed by
the court-established hourly rate. Blum, 465 US. at 899.

14
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Accordingly, the Court concluded that an adjustment to the

| odestar figure for such a factor would only be proper in "the
rare case where the fee applicant offers specific evidence to
show that the quality of service rendered was superior to that
one reasonably should expect in light of the hourly rates charged
and that the success was 'exceptional.'" 1d. (enphasis added).

In Delaware Valley Gtizens' Council, a decision concerning

application of the |odestar analysis to a fee award under section
304(d) of the Clean Air Act, 42 U.S.C.A. 8§ 7604(d) (West 1983),
the Court reaffirmed the narrow approach taken in Blum, decharing
that calculating fee awards under the |odestar analysis "leaves
very little room for enhancing the award based on [counsel's]

post - engagenent performance.” Delaware Valley Citizens' Council,

106 S. . at 3098.

G ven these pronouncements, the issue, in our view, is not
whether the quality nmultipliers awarded by the district court
here were set too low, but rather whether they should have been
awarded at all. In what we consider to be a close case, we
conclude that the district court did not abuse its discretion in
awarding the multipliers for quality to six of the PMC nenbers,
or in failing to amafd themto the other three nenbers.

The district court specifically found that these six
attorneys, as well as several outside counsel who have not
appeal ed, deserved to be awarded quality multipliers at various
rates because each had "denonstrated an unusual degree of skill

in presenting conplex and often novel issues to the court," Agent

15
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Orange, 611 F. Supp. at 1328, or had "shown a |evel of

organi zation and efficiency that goes beyond what is usually
expected," id. Under ordinary circumstances, even assuming the
high level of work performed by counsel here, we would be
constrained to reverse the district court's award in [ight of the

severe restrictions set forth in Blum and Delaware Valley

Citizens' Council. Wile the work indeed nmay have been of hi gh

quality, the presunption is that such factors already are
reflected in the initial |odestar figure

In this case, however, we find that the use of a national
hourly rate skews the normal |odestar analysis enough to require
consideration of quality factors in order to satisfy t he
requi rements of just and fair compensation. Wile we affirm the
use of national rates in the present case, we realize that such
rates inherently cannot be calculated as precisely as those
under the forumrule, or those under the varying locale rule.

Consequently, the Blum and Del aware Valley Citizens' Council

presunption of inclusion of quality factors within the initial
| odestar figure should not, in our view, apply to those instances

in which the district court utilizes this |less precise analysis.

3. Risk Multiplier
The district court declined to award a risk nultiplier to

any attorney involved in the case. It reasoned that risk of

success should not be judged solely fromthe vantage poi nt of

16
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whet her a complete recovery at the conclusion of the action is
viable, but also should include an evaluation of the Iikelihood
that the parties will reach a settlement. In this regard, the
court noted that it was probable that the defendant chemical

companies would settle the case "to avoid the further burden of
l[itigation and to inprove their respective financial pictures.”
Agent Orange, 611 F. Supp. at 1311. The court also recognized

that awarding risk nultipliers in a case such as Agent O ange,

which held out little chance for a victory on the merits but a
significant chance of settlenent, would fuel the filing of
nui sance litigation "in which settlement becomes the main object
and attorney fee awards an overpowering motivating force." Id.
Furthermore, the court indicated that strict application of
inversely proportionate risk multipliers to cases such as Agent
Orange, which it described as a high-risk case of highly
questionable merit, would lead to a confounding disparity in the
treatment of cases falling just above and just bel ow the standard
for frivolousness under Fed. R Cv. P. 11, Attorneys in
successful cases bordering on the frivolous, yet falling just
above the proscriptions of Rule 11, would be awarded the hi ghest
risk multipliers, since the risk of success in such cases
obviously would be great. In contrast, counsel in simlar cases
falling just below Rule 11's proscriptions, would not only
receive no risk multiplier, but also would be subject to

court-inposed sanctions for having brought such a case.

17
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Finally, the court took note that, as a matter of public
policy, the need to utilize a risk multiplier in a given éase
must be viewed in relation to the equally inportant concerns of
judicial admnistration and |egal morality. To this end, the
refusal to allow a nmultiplier here would force the |egal
community "to think at least twice before initiating sprawing,
complicated cases of highly questionable nerit that will consume
time, expense and effort on the part of all concerned, including
the courts, in a degree vastly disproportionate to the results
eventual |y obtainable." 1d. at 1312. \Wile such a policy Wpuld
not reward the filing of these questionable cases, the court did
note that counsel's entitlenent to a |odestar award without a
mul tiplier would nonetheless serve adequately to encourage
attorneys to represent plaintiffs in cases of this nature

The PMC challenges the district court's failure to allow a
risk multiplier on the ground that it does not conmport wth
principles of just and fair conpensation. Wile conceding that
plaintiffs' case would have been difficult to prove, the PMC

menbers strongly take exception to the district court's

description of the action as being of dubious or questionable

merit. As to the probability of the parties reaching a

settlement in the action, the PMC members point to the fact that
such a settlement was not reached until the eve of trial, and
| abel as "econom c suicide" the notion that they advanced funds

and spent thousands of hours working on the case with some inner

18
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assurance that defendants would make a reasonable settlement
proposal because of the bothersone nature of the litigation.

W have | abeled the risk-of-success factor as "perhaps the
foremost” factor to be considered under the second prong of the
| odestar analysis. Ginnell 1, 495 F.2d at 471. The nmultiplier
takes into account the realities of a legal practice by rewarding
counsel for those successful cases in which the probability of

success was slight and yet the time invested in the case was

substantial. 1Id.; see 7B C. Wight, A Mller &M Kane, Federal

Practice and Procedure § 1803, at 524-27 (1986). As the chapce

of success on the nerits or by settlement increases, the

justification for using a risk nultiplier decreases. Ginnell I,

495 F.2d at 471. The need for this type of multiplier is

magni fied when the "dimnutive character of the individual
claims" forces counsel to bring the action on a class basis. 7B
C. Wight, A Mller &M Kane, supra, § 1803, at 527. W thout
the prospect of some consideration for the risks and
uncertainties of the action, "the necessary incentive [for
prosecuting such a suit] would be lacking and a major weapon for
enforcing various public policies would be blunted.” Id.

The problem with risk multipliers, however, is that they
tend to reward counsel for bringing actions of dubious merit. If
such multipliers are awarded on a perfectly proportionate basis,
i.e., the greater the chance that the case would not succeed the
hi gher the multiplier, "the net effect . . . would be to nake a

mar gi nal case as attractive to bring as a very strong case.”

19




© 00 N O O DN W N —

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24 |

25

26

AO 72
{Rev.8/82)

Laffey V. Northwest Airlines, Inc., 746 F.2d 4, 27 (DC CGir.

1984), cert. denied, 105 S. Q. 3488 (1985). This, in turn,

woul d provide an incentive for counsel to flood "the courts with

unneritorious litigation," MKinnon v. Gty of Berwyn. 750 F.2d %
1383, 1392 (7th Gr. 1984), "leading . . . to a situation in !
which every conceivable claimwould be litigated, subject only to
the ability of the courts to handle the burden," Laffey, 746 F.2d

at 27; accord Leubsdorf, The Contingency Factor in Attorney Fee

Awards, 90 Yale L. J. 473, 491 (1981). The net result, of course

would be a dilution of the judiciary's ability to handle those
cases with potentially meritorious clains.

A court, therefore, in adjudging whether to award a risk
mul tiplier, should exam ne closely the nature of the action in
order to determ ne whether, as a matter of public policy, it is !
the type of case worthy of judicial encouragement. In our view,
the case here clearly is not and, consequently, we agree with the
district court's decision not to inpose a risk multiplier.

From the outset, the factual and legal difficulties
hi ndering the successful prosecution of plaintiffs' case have
been staggering. Factual evidence of causation has been at best
tenuous and, if not for the last-mnute settlement, the mlitary
contractor defense would have prevented class members from
realizing any recovery at all. Wen these significant weaknesses
in plaintiffs' case are viewed in |ight of the sheer magnitude of
the action and the thousands of hours of court time that this

type of action requires, it becomes Clear that the federal courts

20
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shoul d not actively encourage the bar to file such dubious

actions in the future.

Besi des matters of public policy, the settlement itself
presents a rationale for denying counsel's request. While today
we hold that the settlenent falls within the range of

reasonabl eness under Fed. R CGv. P. 23, we are aware that the

$180 million settlenment provides a very small return to the class
in light of the clains asserted. |In our estimation, the
relatively small size of the settlement reflects class counsel's
realization of the extreme difficulty they would incur in
overcom ng the inherent weaknesses of their case, in particular
the mlitary contractor defense, and the def endant chemical
companies' realization that they could end a burdensome"
litigation at very low cost. Award of a risk nmultiplier in such
circumstances, as the district court reasoned, only would further
t he unwel come prospect of nuisance litigation being brought in
federal courts.

I n denying class counsel their requested multiplier, we note
that each attorney has received the fair value of his services to
the class under the |odestar analysis. An additional award of a
risk multiplier not only would provi de excessive conpensation but
woul d encourage counsel to accept sim |l ar matters for |litigation
in the future. W find no reason to do nore to encourage
litigation that could substantially occupy the federal judiciary

in matters of little merit.

21
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4. Hours and Expenses

The PMC nmembers chal lenge the district court's guidelines
on the grounds that they inproperly failed to credit certain
hours and reimburse certain expenses. Specifically, they
challenge the court's, decision to disallowfifty percent of the
time spent on reading scientific literature, to disallowfifty
percent of the time spent on travel, to disallowa portion of the
time spent reviewing mail and on the tel ephone, to disallow fifty
percent of the time spent review ng depositions, and to disa[low
a substantial amount Of post-settlement Work; As to expenses,
they challenge the court's decision to reduce expenses by a
percentage when such expenses could not be connected with
compensable activity, to set a maximum fee for noncausation
expert witnesses, and to treat paralegals as a cost. In sum,
they allege that, taken together, if not separately, such radical
deductions in their hours and expenses billed constituted an
abuse of the court's discretion.

The district court is given broad discretion in setting fee
awards. Hensley, 461 US at 437, Carey, 711 F.2d at 1146. W
cannot reverse a district court's finding in this regard nerely
because we m ght have wei ghed the information provided in the fee
petitions differently or might have found more of the hours
billed as being beneficial to the class. Cf. Anderson v..

Bessemer City, 105 S. &. 1504, 1511-12 (1985). The district

judge is in the best position to weighthe respective input of

22
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counsel, considering its "superior understanding of the
litigation." Hensley, 461 US at 437. Accordingly, we will
reverse a district court's findings as to which hours to
compensate "only when it is apparent that the size of the award
is out of line with the degree of effort reasonably needed to
prevail in the litigation." <Carey, 711 F.2d at 1146.

W find no abuse of discretion here. The critical inquiry
when reviewing hours billed to the common fund in a class action

is whether the work perforned resulted in a benefit to the class.

See Ginnell [1. 560 F.2d at 1099. In determining Wwhich hours

were beneficial, we note that there "are no hard-and-fast rules,"

Siegal v. Merrick, 619 F.2d 160, 164 n.9 (2d Gr. 1980), but that

"[a]mple authority supports reduction in the lodestar figure for
overstaffing as well as for other forns of duplicative or
inefficient work," id. Mrreover, we and other circuits have held
that in cases in which substantial numbers of volum nous fee
petitions are filed, the district court has the authority to make
across-the-board percentage cuts in hours "as a practical mneans
of trimmng fat froma fee application." Carey, 711 F. 2d at

1146; accord Chio-Sealy Mattress Manufacturing Co. v. Sealy Inc.,

776 F.2d 646, 657 (7th Cr. 1985); Copeland v. Mrshall, 641 F. 2d
880, 903 (DC Gr. 1980) (in banc). But see In re Fine Paper,

751 F.2d at 596 (court roust identify with sone specificity any

- disall owed hours). Under such circumstances, no itemby-item

accounting of the hours disallowed is necessary or desirable.

Chi 0-Sealy. 776 F.2d at 658.
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Here, the fee petitions, to say the |east, were volum nous,
consisting of tens of thousands of pages of billing sheets and:
other exhibits. To suggest that the district court could not
take advantage of percentage reductions in such a context woul d
be absurd. In reviewng these across-the-board cuts, we find
nothing that we could classify as an abuse of discretion.

Moreover, it is not unusual for hours of travel time, deposition

time and other quasi-admnistrative items to be conpensated at

lower rates. E.g., Sun Publishing Go. v. Mecklenburqg News, Inc.,
594 F. Supp. 1512, 1520 (ED Va. 1984); Steinberg v. Carey, 470
F. Supp. 471, 479-80 (SDNY. 1979). But_see Crumbaker V. Merit
Systens Protection Board, 781 F.2d 191, 193-94 (Féd. Gr. 1986)

N
(o]

(reasonable travel time should be compensated at the same rate as
other working tine). The district judge gave reasons, though
somewhat generalized, for each percentage cut that he made. W
find these to be an adequate reflection of the benefit that the
class derived from counsel's work.

W also find no abuse of discretion in the district court's
gui delines for expenses. Counsel are entitled to reinbursenent
only for those expenses incurred in the course of work that
benefitted the class. In re Armored Car Antitrust Litigation,
472 F. Supp. 1357, 1388-89 (ND G 1979), nodified and remanded
on _other grounds, 645 F.2d 488 (5th Gr. 1981). Overstaffing and

other extravagances are not recoverable. 1d.

Gven this standard, the district court's finding that the

reports of the non-causation w tnesses were of only margi nal use

24
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~ States Magistrate, Re: Fee Petitions, appendi xed to and

to the class and were "uniformly inadequate” suggests that the

court in fact was generous in setting the cap for fees to these
experts at $5,000 each. Report and Recommendation of United

Incorporated in Agent Orange, 611 F. Supp. 1296, 1351 (1985). W

also find no abuse of discretion in the district court's
determnation that expenses connected with those hours disallowed

as not being beneficial to the class should not be reimbursed.
See In re Fine Paper Antitrust Litigation, 98 FFRD 81, 85 (ED

I, 495 F.2d at 473. W decline to reevaluate that rule here.

Pa. 1983), rev'd on other grounds. 751 F.2d 562 (3d Grr. 1984).

Finally, although we concede that under certain circumstances it

may be appropriate not to treat paralegal time as an expense in a
| arge class action, see Dorfman V. First Boston Corp., 70 F.R D
366, 374-75 (ED Pa. 1976), we note that the district court in

so doing was simply followi ng our prior directive, see Ginnell

B. Qutsi de Counsel

1. Ashcraft & Gerel

Ashcraft & Cerel, a Washington, DC law firm that assisted |
the PMC in this action between March of 1983 and Cctober of 1983, é
appeal s the district court's fee and expense award. In its |
initial fee calculations, the district court awarded Ashcraft &

CGerel fees in the amount of $78,935 and expenses in the anount of

75
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$46,233.18. The district court limted the fees and expenses to
the work performed between the above dates. Pursuant to the
recommendation of the Magistrate, Ashcraft & Gerel's fee and
expense awards then were increased to $138,788 and $54,897.39.
This increase primarily reflected the recormendation of the
Magistrate that review of Ashcraft & Gerel's work not be [imted
to the short time period, but should include as well the period
prior to March of 1983.

The Magistrate's recommendation, adopted by the district
court, also reflected a negative quality multiplier of..25 on’
the ground that in 1983 the firmhad wthdrawn from the
litigation when the PMC refused its request to be given excl usive
control of the action. Wen the firmwthdrew, other counsel
i nvol ved were forced to perform numerous services that Ashcraft &
Gerel already had performed. The Magistrate thus concluded that
the firm"failed to discharge [its] burden when it decided to
cease work on the case, thereby requiring other attorneys to

duplicate its work." Agent Oange, 611 F. Supp. at 1367

In adopting the Magistrate's recommendations, however, the
district court offset the fee awarded to Ashcraft & Cerel agai nst
the benefits obtained by the firns many opt-out clients from
"the use of discovery materials assenbled through the
mul tidistrict discovery process and paid for by the class.” Id.
at 1343. The district court further found that the value of such

services for the opt-outs far exceeded the firm's services to the

26
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class. Consequently, the court abrogated any fee award to the
firm, but maintained the nodified expense award

While we find that the district court's award of fees and
expenses prior to abrogation reflects fair and just conpensation
for Ashcraft & Gerel's services to the class, we conclude that
abrogation of the fee. award constituted an abuse of discretion.
In analyzing the general problem of individual use of discovery
materials, the district court properly determined that, in return
for the use of discovery materials obtained in the raultidistrict
litigation, such individual plaintiffs “"could be assessed a -
reasonable fee, to be paid back into the fund as their fair share
of the legal expenses assuned by the class.” Id. ‘at 1317. The
court then suggested two ways in which this could be done.
First, the court could require counsel in the opt-out cases to
report to the district court any fee received from the opt-out
plaintiffs so that .the court could deduct the appropriate anount.
Id.  Second, the court could assess the opt-out plaintiffs for
the cost of the discovery at the time they made use of it. Id.

Nei t her of these neans of assessnent permitted the court to
of fset Aschcraft & Gerel's opt-out clients' paynments for use of
di scovery materials, against fees awarded to the firm for its

representation of class members. The fee awarded the firm here

has no relation to services performed for the opt-outs.
Abrogation of the fee, therefore, has the net effect of relieving
the class from its responsibility to pay Ashcraft & Gerel fair

and just compensation for services it provided, rather than

27
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assessing the opt-out plaintiffs for use of the discovery

mat erial s.
Accordingly, we conclude that Ashcraft & Gerel should be

awarded the fee that the district court, accepting the

Magistrate's Recommendation, determned to be fair and just.
2. Sullivan & Associates

Sullivan & Associates, a law firmprimrily involved in the
litigation during the early days of the action, challenges the
district court's fee award on the ground that the court
i mproperly determned that much of its work was not beneficial to
the class. The district court awarded the firm $52,311 in fees
and $20,573.08 in expenses. The court, upon recommendation Of
the Magistrate, denied the firm's notion to suppl enent the award.
The court found that the hours requested were excessive and that
the firmhad spent most of its time furthering the interests of
its opt-out clients.

After reviewng the district court's calculations, We
conclude that there was no abuse of discretion. The district
court was in a nuch better position to determ ne whether the work
performed by the firm benefitted the class. For the same reasons
as given in section II(A)(4), supra, We find no basis upon which

to question the district court's figures.

3. Austral i an Counsel

28




1 WlliamT. MMIllan, Ross V. Lonnie, Paul J. Davison, Roger
2 L. MacLaren, and Mchael S. Bigg, all Australian attorneys,
3 appeal the district court's awards of fees and expenses. The
4 district court awarded MMI|lan $3,650 in fees and $27,178.34 in
> expenses, Lonnie no fees and $3,055.93 in expenses, Davison no
° fees and $2,042.08 in expenses, 'I\/acLar en no fees and $3,683.39 in
! expenses, and Bigg $5,700 in fees and $22,561.76 in expenses. '
8 The basis for the challenge to these awards is that they do not
> adequately reflect the services that counsel performed for the
10 cl ass. '
11 ‘

W again find no abuse of discretion. Appellants have given
t us no adequate reason to question the district court's
iz calculations and we decline to do so.
15

4. Kraft & Hughes

16
17

Kraft & Hughes, a New Jersey firm peripherally involved in
10 the litigation, challenges the district court's award. The court
o awarded the firm $2,425 in fees and $3,935.48 in expenses. The
0 firmnow argues that this is no more than the out-of-pocket costs
= of its involvenent and substantially undercredits its
22 contribution to the litigation. Mreover, the firmcontends that
2 it was inproper for the district court to abrogate the
4 contingency fee agreements that the firm had with a nunber of
2 cl ass members.
26 !
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Kraft & Hughes concedes in its presentation to this court
that it cannot establish the factual findings of the district

court to be clearly erroneous. Consequently, the firm bases its

appeal primarily on the ground that its fee agreenénts withits

clients, as a matter of law, should not have been abolished. W

find this argunent, however, to be without merit.

It is well established that a district court, pursuant to

Its rulemaking authority or on an ad hoc basis, may review a
contingency fee agreenent. Boston and Maine Corp. v. Sheehan,

Phinney, Bass & Geen, P.A., 778 F.2d 890, 896 (1st Gr. 1985);

Dunn v. HK Porter Co., 602 F.2d 1105, 1108-(¢(3d Gr. 1979).

Wien dealing with an equitable fund action, "the court has an

[Fed. R
Gv. P. 23(e)] inposes upon it a responsibility to protect the
Dunn, 602 F.2d at

That is exactly what the district court did here in

even greater necessity to review the fee agreenent for

interests of the class nenbers from abuse."
1109.
requiring counsel, prior to receiving fees fromthe settlement,
to certify that he or it had retained no fees or expenses from
any class menbers. W find no basis to overrule the district
court's decision in this regard.

|11, CONCLUSI ON

To summarize: we affirmthe district court's utilization of
national hourly rates and conclude that they may be used in

the circunstances reveal ed here. W further affirmthe district

30




court's award of quality multipliers to various counsel, and the
: district court's denial of risk multipliers. W affirm the
2 district court's deciéion regarding hours credited and expenses
3 reinbursed to the PMC. W reverse the decision to offset
4 Ashcraft & Gerel's fee against the use of theraultidistrict
> di scovery materials by the firms opt-out clients and order the
: reinstatement Of the previously approved fee without allowance
5 for a risk multiplier. As.to all other aspects of the district
o court's decision respecting attorneys' fees, We affirm
10 .
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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FOOTNOTES

1. The Task Force made its recommendation in the context of
certain statutory fee cases. It also recommends the abolition of
the |odestar fornula for equitable fund cases and suggests such
Egzgsge based upon a percentage of the recovery. 108 FF.RD at

2. Blum and Delaware Valley CGtizens' Council are statutory
fee cases™wWhereas here fees were awarded undefr the equitable fund
doctrine. \Wile the lodestar fornula applies to both types of
cases, equitable fund cases may afford courts nore leeway in
gnhangyng the |odestar, given the absence of any legislative

irective.

32




! UNI TED STATES COURT OF APPEALS

2 FCR THE SECOND CIRCUIT

3 INos. 328, 306, 329, 330, 331 August Terra, 1986

4 |(Argued Cctober 1, 1986 Deci ded )
5 Docket Nos. 86-3039, 86-3042, 86-6171, 86-6173, 86-6174

G |

7

I N RE " AGENT ORANGE"
3 PRCDUCT LI ABI LI TY LI TI GATI ON
MOL No. 381

T WS W P S wh o sk mE W D wk nH M MR W AN WY WL WA WE N W W A SR AR AR BN AN AR A W AR

10 Bef or e: VAN GRAAFEILAND, WINTER, and MINER Circuit "
11 Judges.

Appeal from an order of the United States District Court for
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14 in Multidistrict Litigation No. 381, establishing a plan for

15 distribution of the settlement fund in the Agent Orange class

16 action litigation.
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for Appellants in No. 86-6174,

WINTER, Circuit Judge:

This opinion addresses challenges by the Plaintiffs'
Management Committee ("PMC") and by certain plaintiffs represented
by Victor Yannacone to Chief Judge Weinstein's adoption of a plan
for the distribution of the fund established as a result of tHe
class settlement with the defendant chemical companies. See In re

"Agent Orange" Product Liability Litigation, 611 F. Supp. 1396

(E.D.N.Y. 1985) ("Distribution Opinion"). Because no party to

this litigation is adverse to the PMC, we requested that Special
Master Kenneth Feinberg defend the district court's distribution

order essentially in the role of an amicus curiae. A detailed

discussion of the development and selection of the distribution
plan appears in the first of this series of opinions, familiarity
with which is assumed. _

Certain plaintiffs represented by Mr. Yannacone have also
filed a petition for writ of mandamus or prohibition to have the
PMC removed as class counsel. That issue is also addressed
herein.

1. The Timeliness of the Pending Appeals

A party seeking to appeal a final decision of a district



must file a notice of appeal within 60 days after entry of the
decision. Fed. R. App. P. 4(a)(1). The notice of appeal filed by
Mr. Yannacone is concededly untimely. That appeal is therefore
dismissed.

The Special Master argues that the PMC's pending appeal is
also untimely because' it was noticed on August 19, 1986, more than
60 days after the distribution plan was adopted on May 28, 1985.

However, important aspects of the distribution plan remained to be

© 0 N o oo N W N —

decided as of the earlier date, including, for example, the means

10 || of compenséting veterans from Australia and New Zealand, 611-F.

11 | Supp. at 1443-45; the criteria for establishi‘ng a claimant's

12 | exposure to Agent Orange, id. at 1417; and the entities that were
13 || to implement and administer the individual payment program, id. at
14 ' 1427. Moreover, Chief Judge Weinstein apparently did not view the
15 1l entire distribution plan as final until July 31, 1986, when he

16 || entered an order pursuant to Fed. R. Civ. P. 54(b) designed to

17 1| "constitute a final judgment upon this Court's Distribution

18 1| Opinion of May 28, 1985."

19 We do not believe that appellants were faced with the choice

20 || of appealing from the May 28 order or not at all. Whether that
21 | order was appealable is of great doubt. It was not a collateral
22 || order that "did not make any étep toward final disposition of the
23 I merits of the case and will not be merged in final judgment,"

24 \| Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 546

25 1| (1949). Unlike such a collateral order, the May 28 order could

26 | pe effectively reviewed as part of the final judgment. Id. See

AO 72
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also Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 (1978); Eisen

lv. Carlisle & Jacquelin, 417 U.S. 156, 171-72 (1974).

! Even if the May 28 order was appealable under Cohen, there is
still no reason to bar an appeal from the July 31 order, which was
clearly intended by the district court to be final. See 15 C.
Wright, A. Miller & E. Cooper, Federal Practice & Procedure

8 3909, at 452 n.38 (1976) ("There is often little reason to deny
review on appeal from a clearly final judgment on the theory .
that an earlier order that did not terminate the entire proceeding
was nonetheless so final as to have been appealable. Doctrines
designed to facilitate intermediate appeals t6 avoid hardship
often do not serve any corresponding interest in pfotecting
opposing parties and the courts against delayed appeals.').

Dickinson v. Petroleum Conversion Corp., 338 U.S. 507 (1950), is a

rare case in which the Supreme Court dismissed an appeal on the
ground that it should have been filed prior to the entry of final
judgment. The instant case is distinguishable from Dickinson in
at least two respects, however. First, the order that would have
been appealable in Dickinson dismissed all claims raised by the
appellant. The Court thus noted that the appellant's interests
"could not possibly have been affected” by any action that
remained to be taken by the district court. |Id. at 515. |In
contrast, the plaintiffs here continued to have an active interest
in the litigation after the May 28 decision. Second, the Court

recognized in Dickinson that the case had ar-isen before the

'Ii adoption of Rule 54(b), a provision with the "obvious purpose" of

| ‘*
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"reduc{ing] as far as possible the uncertainty and the hazard

| assumed by a litigant who either does or does not appeal from a

judgment of the character we have here." |Id. at 512. The Court
therefore expressly refused to "try to lay down rules to embrace
any case but this." Id.

Accordingly, we conclude that the PMC's appeal from the
district court's distribution plan was timely filed. We therefore
need not consider the PMC's petition for a writ of mandamus, Wwhich
raises the same issues.

2. General Principles .

District courts enjoy "broad supervisory'powers over the
administration of class-action settlements to alloéate the
proceeds among the claiming class members . . . equitably."”
Beecher v. Able, 575 F.2d 1010, 1016 (2d Cir. 1978). In reviewing

allocations of class settlements, therefore, we will disturb the

scheme adopted by the district court only upon a showing of an
abuse of discretion. |

In the present case, a relatively modest settlement fund must
be allocated equitably among a large and diverse group of
clamants. There are 240,000 claimants dispersed throughout the
United States, Australia, and New Zealand. They suffer from an
immense variety of ailments and have different medical and
financial needs. Having pursued a number of often inconsistent
goals in this litigation, they are as sharply divided over the
distributidn of the settlement fund as they-are over its adequacy.

i The PMC seeks what it regards as a conventional scheme for
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"tort-based" recovery by individuals; Mr. Yannacone's clients want

the fund devoted largely to establishing a foundation; the

ldistrict court adopted a compensation based scheme to distribute

the bulk of the fund with the remainder to be used to establish a

foundation. See P. Schuck, Agent Orange on Trial 211-13, 220

(1986).

The district court was not bound to choose among only those
plans offered by class members who spoke out. Rather, it had to
"exercise its independent judgment to protect the interests of
class absentees, regardless of their apparent indifference,",(In re

Traffic Executive Association -- Eastern Railr'oads, 627 F.2d 631 ,

634 (2d Cir. 1980), as well as to protect the interests of more
vocal members of the class. The district judge therefore had
discretion to adopt whatever distribution plan he determined to be
in the best interests of the class as a whole notwithstanding the

objections of class counsel, see, e.g., Distribution Opinion, 611

F. Supp. at 1409 (criticizing distribution plan proposed by PMC on
ground that "too great a share of the fund would go to lawyers and

medical experts"); Plummer V. Chemical Bank, 668 F.2d 654, 659 (2d

Cir, 1982) (district courts cannot rely solely on "the arguments
and recommendations Of counsel” in evaluating propriety of class
settlements), or of a large number of class members. Sece

TBK Partners, Ltd. V. Western Union Corp., 675 F.2d 456, 462 (2d

Cir. 1982) (holding in shareholders' derivative suit that even
"majority opposition . . . cannot serve as an automatic bar to a

settlement that a district judge after weighing all the strengths
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and weaknesses of a case and the risks of litigation, determines
to be manifestly reasonable"). See also Cotton v. Hinton. 559°
F.2d 1326 (5th Cir. 1977) (approving settlement over objections of

counsel purporting to represent almost 50 percent of class); Bryan

v. Pittsburgh Plate Glass Co., 494 F.2d 799 (3d Cir.) (approving

settlement over objections of almost 20 percent of class), cert.
denied, 419 U.S. 900 (1974).

3. Choice of Law

In adopting a distribution plan that departed from
traditional tort principles by not requiring "a part:iculariz'ed
showing of individual causation and injuries,"” id. at 1402, the
district court held that such a plan would be conéistent with "the
consensus of state law," id. 'at 1403, that figured in its

certification of a class action. 1In re "Agent Orange" Product

Liability Litigation, 100 F.R.D. 718 (E.D.N.Y. 1983).

In the mandamus proceeding, we expressed "considerable
skepticism" as to whether such a consensus would emerge among Che
states with respect to the legal rules applicable to the

plaintiffs' claims. |In re Diamond Shamrock Chemicals Co., 725

F.2d 858, 861 (2d Cir.), cert. denied, 465 U.S. 1067 (1984). In

the first of this series of opinions we have stated that the
district court's conclusion as to the national consensus was Co be
praised more for its analysis than for its utility as a predictor

of what various courts would do.
However, our disagreement with use of the national consensus

in certifying a class does not foreclose its use as a method of
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1 establishing criteria for distributing a class settlement fund.

2 |As another Court of Appeals has observed in the class action

3 context, "the allocation of an inadequate fund among competing

4 complainants is a traditional equitable function, using 'equity'’

> to denote not a particular type of remedy, procedure, or

© jurisdiction but a mode of judgment based on broad ethical

! principles rather than narrow rules." Curtiss-Wright Corp. V.

® | helfand, 687 F.2d 171, 174 (7th Cir. 1982) (citation omitted)

2 (citing Zients v. La Morte, 459 F.2d 628, 630 (2d Cir. 1972)),
10 Use of a single national standard, regardless of what law various
H courts might have chosen in Agent Orange casés, IS a permissible
12 method of disbursing the fund. An individua claimant
13 state-by-state approach would seriously deplete the portion of the
14 fund going directly to veterans by diverting a substantial amount
Lo to lawyers and to the adjudicators necessary to implement the
10 PMC's complex scheme. The diversion might be so great as to
L reduce benefits for al claimants, including those who would be
18 subject to the most favorable state laws. We thus agree with the
19 approach of the district court on this question, although on a
20| different rationale.
21 4, Payments for Death or Disability of Exposed Veterans
22 The PMC contends that the district court abused its
# i" discretion in compensating individual disabled veterans and
24 | families of deceased veterans without requiring "a particularized
25' showing of individual causation and injuries." 611 F. Supp. at
26 ||: 1402. The PMC argues that a portion of the settlement fund will

J
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1 thereby be distributed to undéserving claimants whose injuries

2 were not caused by Agent Orange. Even if that outcome is the

3 case, we do not believe that it is a grounds for altering the

4 distribution scheme.

> Chief Judge Weinstein did not deem necessary proof that a
6 veteran's death or disability resulted from exposure to Agent

! Orange! because he found the available evidence insufficient to
8 establish which non-traumatic injuries could have been caused by
’ Agent Orange and which could not. In other words, as between

10 exposed veterans suffering from diseases for which the PMC would
B provide compensation and exposed veterans su'ffering from other
12 non-traumatic diseases, the district court concludéd that the
13 former had no stronger claim for benefits than the latter because
4 "causation cannot be shown for either individual claimants or
1> individual diseases with any appropriate degree of probability."
16 611 F. Supp. at 14009.
o Chief Judge Weinstein did not abuse his discretion in
18 adopting a distribution plan that reflected this conclusion. He
19 was not obligated to adopt a plan that conformed to a theory of
20 the relationship between Agent Orange and certain diseases that
21 has little or no scientific basis. Further, he could take into
22 account the very substantial countervailing evidence that Agent
23| Orange was not harmful to any personnel in Vietnam. See In re
24 "Agent Orange" Product Liability Litigation, 597 F. Supp. 740,
25 782-95 (E.D.N.Y. 1984) ("Settlement Opinion®) (reviewing
26 °

scientific data on effects of Agent Orange and concluding that
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all that can be said is that persuasive evidence of causality has
not been produced"). He could also consider the substanti al
difficulty of proving that any particular plaintiff was injured by
Agent Orange in making an equitable allocation of the limted

settlenment fund. See Curtiss-Wright Corp., 687 F.2d at 174-75

(equitable allocation 'of a class action settlenent fund may be
acconpl i shed over party's objection without "resolv[ing]
trial-type issues of liability" based on district court's

i ndependent "weigh[ing of] the rel ative deservedness" of
claimants). Moreover, he was correct in seeking a distributfon
schenme governed by criteria that are relatively easy and

i nexpensive to apply.

Furthernore, as becanme clear at oral argument, the PMC itself
woul d no longer require proof that a veteran was actually exposed
to Agent Orange in order to qualify a claimant for benefits under
its distribution plan. Thus, servicepersons who spent their
entire tour of duty far away from sprayed areas could receive
paynments under the PMC plan nerely by developing any of the 24
medi cal conditions that the PMC clainms are associated with Agent
Orange. In contrast, the district court's plan would require some
evi dence of exposure.2 Even if the district court's
di stribution plan is overbroad with regard to ail nents, that fact
hardly renders it less desirable than the PMC s plan, which is
clearly overbroad with regard to exposure.

Ve further note that the distribution pl an adopt ed by the

district court does not entirely disregard traditional tort

10
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principles of causation. For example, it provides payments only
to veterans who have become disabled from non-traumatic,
non-accidental, non-self-inflicted causes and to the survivors of
veterans who have died from such causes. Consequently, a veteran
who died or became disabled as a result of an auto collision, a
gunshot wound, or a narcotic overdose, all causes clearly
unrelated to Agent Orange exposure, would have no claim to
payments from the settlement fund.

In sum, given the inconclusive state of the scientific
evidence as to what injuries, if any, were caused by Agent Orénge,
the district court did not abuse its discretion in holding that
all exposed veterans who have suffered non-traumatic death or
disability have stated "colorable legal claims against defendants

[sufficient] to allow them to share in the settlement fund.

In re Chicken Antitrust Litigation American Poultry, 669 F.2d 228,

238 (5th Cir. 1982), quoted in Distribution Opinion, 611 F. Supp.

at 1411,
We emphasize that the district court is free to alter the

distribution plan in the future to simplify it even more oOr to
clarify standards as concrete issues arise. We also ask the
district court to review its procedures for establishing exposur
to Agent Orange in light of Attachments 2 and 3 to the PMC's r
brief and recent news reports concerning the possible discov

a biological "fingerprint'" left in veterans' blood by diox
Researchers Report Finding Telltale Sign of- Agent Orange

Times, Sept. 18, 1986, 8 A at 28, col. 3 (late city fir

11




' 5. Class Assistance Programs
2 We turn now to the district court's proposal to establish "a
3 class assisténce foundation . . . to fund projects and services
4 that will benefit the entire class.” 611 F. Supp. at 1432. The
> PMC contends that use of the settlement fund for class assistance
® programs would contravene the decisions of this court in Eisen v,
7 Carlisle & Jacquelin. 479 F.2d 1005 (2d Cir. 1973), vacated and
8 remanded on other grounds, 417 U.S. 156 (1974) (remedy proposed
21 before finding of liability in Qrder to make class manageable;
10 rejected because it benefitted future odd-lot investors rather
1 than past investors who had suffered loss), and Van Gemert V.
12 Boeing Co.. 553 F.2d 812 (2d Cir. 1977) (rejectiné proposal that
13 would have permitted unclaimed portion of damage award to be paid
14 to class members who had already been made whole).
15 We do not believe that the district court was necessarily
16 foreclosed by Eisen and Van Gemert from usinQ a portion of the
L settlement fund to provide programs for the class as a whole. The
18 instant case is, Of course, distinguishable from Eisen and Van
19 Gemert in several important respects.
20 First, the class that will benefit from the district court's
21 distribution plan is essentially equivalent to the class that
22 claims injury from Agent Orange. That was not the case in either
23 Eisen or Ven Gemert. 1In Eisen, the proposed recovery scheme would
24 primarily have benefitted not the class of persons who claimed
25 injury from prior odd-lot transactions but instead a class of

26 . . .
1 persons who would engage in such transactions in the future. In

AO 72 12
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Van Gemert, the proposal at issue would have distributed the

unclaimed portion of a damage award to class members who had
already recovered their losses in full, a group the court charac-
terized as a "next best class." 553 F.2d at 815. Hence, the
distribution plan adopted by Chief Judge Weinstein simply lacks
the sort of "fl'uidity" between the class claiming injury and the

class receiving recovery that existed in Eisen and Van Gemert.

Second, we were particularly concerned in _Eisen that the
availability of "fluid class recovery"” would have allowed
plaintiffs to satisfy the manageability requirements of Rule .23
where they otherwise could not. The damageé to the average class
member in_Eisen were estimated at no more than $3.§O, see 479 F.2d
at 1010, and, as counsel for the named plaintiff conceded, "[i]f
each [member] had to present his own personal claim for damages,
the class, indeed, would not be manageable." Id. at 1017. We
foresaw that such an unwarranted relaxation of the manageability
requirements would have induced plaintiffs to pursue "doubtful"”
class claims for "astronomical amounts" and thereby-"generate

leverage and pressure on defendants to settle." 1d. at
1019, However, the instant case, unlike Eisen, was maintainable
as a class action regardless of the form of recovery available to
the plaintiff class. Accordingly, our concern in Eisen that the
availability of a particular form of recovery would vastly enlarge
the number of class actions in the federal courts is not present

in the instant case. -
Finally, the instant case, unlike Eisen and Van Gemert,

13
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arises out of a pretrial settlement. As the Supreme Court has
recogni zed, a district court may "provide[] broader relief [inan
action that is resolved before trial] than the court could have

awarded after a trial." Local Nunber 93, Internationa

Association Of Firefighters v. Gty of Cleveland, 106 S. Q.

3063, 3077 (1986). 1Indeed, We have previously recognized that
some "fluidity" is permssible in the distribution of settlenent
proceeds. See Beecher V. Able, 575 F.2d at 1016 n.3; Vst
Virginiav. Chas. Pfizer & Co., Inc.. 314 F. Supp. 710, 728
(SDNY. 1970), aff'd, 440 F.2d 1079 (2d dr.), cert. denied, 404
Us 871 (1971). '

W thus conclude that a district court may, ih order to

maxi m ze "the beneficial impact of the settlement fund on the
needs of the class,” 611 F. Supp. at 1431, set aside a portion of
the settlenent proceeds for prograns designed to assist the class.
However, we believe that the district court must in such
circumstances designate and supervise, perhaps through a specia
master, the specific prograns that will consune the settlenent
proceeds. The district court failed to do so in the instant case.

Instead, it provided that the board of directors of a class

assi stance foundation would control, inter alia, "investment and
budget decisions, specific funding priorities, . . . [{and]lthe
actual grant awards," id. at 1435, and that the court would retain

only "[a] comparatively modest supervisory role" in such
decisionmaking. |d. at 1436. -
We are unwilling for several reasons to permit the

14



distribution of any settlement proceeds to a largely independent

foundation. First, while a district court is permitted broad
supervisory authority over the distribution of a class settlement,

see Beecher v. Able, 575 F.2d at 1016, there is no principle of

law authorizing such a broad delegation of judicial authority to
private parties. We perceive no assurance that the
"self-governing and self-perpetuating” board of directors of the

class assistance foundation, or any other such body that might be

devised by the court, will possess the independent, disinterested

10 ) sudgment required to allocate limited funds to benefit the class
H as a whole. One of the district court's prirﬁe functions. in

12 distributing such a fund is to protect the less vocal and less

13 activist members of the class. The proposed foundation is not

14 well designed to perform that function. Moreover, given the very
18 evident diséord among various veterans as to the use of the

16 settlement fund, we see great hazards in transferring that discord
o to a foundation having permanent control 6ver portions of that

18 fund. There is a great danger that the fund would be expended in
19

ways that generate more controversy than benefits and would create

20 1 even more frustration among a group already frustrated enough by

21 perceived political and legal setbacks. However unique it may be,
22 this is an action for personal injuries, and we believe that only
3 direct judicial supervision can assure that the settlement fund is
24 .
expended for appropriate purposes.
25 ' .
We acknowledge the strong sentiment among some veterans for
26 the creation of such a foundation. We also note, however, their
| great expectations for the foundation are similar to the
AO 72 15
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expectations that prompted this class action litigation. Those
|latter expectations Werle frustrated when confronted with the
reality of legal p_roceedings. Great expectations underlying the
foundation proposal still exist because the concrete tasks to be
undertaken by it remain unclear, and the reality of hard and
controversial choices ' concerning use of the fund has not yet been
confronted.,

Moreover, we are concerned that the broad mandate given the
class assistance foundation, which must remain an arm of the court
however loosely connected, Would permit settlement proceeds to be
expended on activities inconsistent with the judicial function.
For example, activities to "help class member vete.rans better
obtain and utilize VA services" and to "increase public awareness
of the problems of the class,” id. at 1440, might include
political advocacy. We do not believe that the proceeds of a
court-administered settlement ought to be used for such a
purpose.

Finally, we are concerned that, even given the expressed
intention to allow the foundation great latitude, the district
court and this court would repeatedly be asked to intervene in
foundation decisions alleged not to benefit the class. When such
claams are made, they call for greater scrutiny than is
contemplated by the district court's exercise of only a "modest
supervisory role." In addition, endless legal argument over the
disbursement of the settlement fund would s4imply prolong the

suffering and frustrations of the class.

16
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We explicitly note, however, that the district court may in

the exercise of its discretion and after consultation with

veterans' grbups undertake to use portions of the fund for class

assistance programs that are consistent with the nature of the
underlying action and with the judicial function. Accordingly,
the district court on'remand may designate in detail such programs
and provide for their supervision. A reserve fund for as yet
undefined programs may bé established. Alternatively, the court
may reallocate any or al of the funds earmarked for the class
assistance foundation to augmenf the awards to individual class
members. The court may choose either to increase the awards to
disabled veterans and the survivors of deceased veterans or to
provide awards to other class members who have suffered less than

total disability.
6. Yannacone Petition for Writ of Mandamus/Prohibition

The petition for a writ of mandamus or prohibition filed by
Mr. Yannacone seeks the removal of the PMC as lead counsel. Mr.
Y annacone contends that a "conflict of interest" exists between
the PMC and the plaintiff class, as evidenced by the differences
between the distribution plan submitted by the PMC and the plan
submitted by Mr. Yannacone. He also argues that the plaintiffs
are entitled to "a reasonable opportunity to be heard through
counsel of their own choos ing who can and will speak independently
on their behalf." The petition is frivolous.

We note that Mr. Yannacone was among the attorneys who first

sought class certification and that he served for some time as the

17
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lead counsel for the class. Nevertheless, his present petition
reveals a fundamental misunderstanding of the nature of a class
action. A plaintiff who joins in a class action, as many
plaintiffs did through Mr. Yannacone, gives up his or her right to
control the litigation in return for the economies of scale
available under Fed. R. Civ. P. 23. In the related context of a
shareholders' derivative suit, we have rejected any notion that
"each individual plaintiff and lawyer must be permitted to do what
he pleases in litigation as complex as this, and can behave in
total disregard of the interest of other litigants and of the’

class.” Farber v. Riker-Maxson Corp.. 442 F."2d 457, 459 (2d Cir.

1971) (per curiam).

The selection of lead counsel for the plaintiff class is left
to the discretion of the district court "guided by the best
interests of [the class], not the entrepreneurial initiative of

the named plaintiffs' counsel." Cullen v. New York State Civil

Service Commission, 566 F.2d 846, 849 (2d Cir. 1977). "Unless

there are exceptional circumstances, . . . the exercise of

discretion should be left untouched by the appellate court.” Id.
See also Weight Watchers of Philadelphia, Inc. v. Weight Watchers
International, Inc., 455 F.2d 770, 775 (2d Cir. 1972) ("'we do not

-- indeed may not -- issue mandamus With respect to orders resting
in the district court's discretion, save in most extraordinary

circumstances'") (quoting Donlon Industries, Inc. v. Forte, 402

F.2d 935, 937 (2d Cir. 1968)). -

Mr. Yannacone has failed even to suggest, much less

18



AD 72
{Rev.8/82)

@m\lm(ﬂthH

[ o S S S Gy S QTP PN N
©OO\ICDU'|J>QJN|—\O

20
21

22
23
24
25

26

establish, any "exceptional circumstances" that might warrant
removal of the PMC as lead counsel. Indeed, he has suggested
nothing more than a difference of opinion between the PMC and
himself with respect to the appropriate distribution of the
settlement fund. Moreover, these differences were fully aired
before the district céurt, which thoroughly evaluated the merits

of each plan in the course of its distribution opinion. See 611

F. Supp. at 1403-10.
Finally, even if we were to order the removal of the PMC as

lead counsel, we have no reason whatsoever to expect the dispfict
court to appoint Mr. Yannacone to take its place. We have even
less than no reason to expect the district' court tb abandon its
own distribution plan in favor of the plan proposed by Mr.

Yannacone. Accordingly, the petition is denied. j
|

Affirmed in part, reversed in part, and rem%‘nded for further

proceedings in accordance with this opinion. F
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FOOTNOTES

1/ The court adopted the Social Security Act's definition of
"disability," namely an "inability to engage in any substantial
gainful activity by reason of any medically determinable physical
or mental impairment which can be expected to result in death or
which has lasted or can be expected to last for a continuous
period of not less than 12 months." 42 U.S.C. 8§ 423(d) (1) (A)
(1982). The court provided that "[alny veteran claimant certified
as disabled by the Social Securi\ty Administration will be .,
considered disabled for purposes of the paymént program, unless
the disability was predominantly caused by‘ a traurﬁatic, accidental
or self-inflicted injury.” 611 F. Supp. at 1413. A claimant who
has not been found disabled by the Social Security Administration
may still qualify for payments by submitting satisfactory medical
evidence to the disbursing authority; in such cases, "the payment
program will take into account, as evidencé, a Social Security
determination that the veteran is not disabled, or certifications
of disability from other entities such as the Veterans

Administration or private insurers.” Id.

2/ The plan would require a claimant to make "[s]ome substantial
showing of exposure" to Agent Orange, 611 F. Supp. at 1415, by
demonstrating that he held a job involving direct handling or
application of Agent Orange," id. at 1416, or that he "was present

in a sprayed area when the spraying occurred"” or in or near such

20
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an area within some specified period thereafter. 1d. at 1417.
The court would rely primarily on the HERBS tape, a computerized
record of herbicide dissemination missions in Vietnam, to
determine the exposure of ground troops to Agent Orange. However,
"[blecause the HERBS tape does not account for all possible
exposures,” veterans who could not establish exposure on the basis
of the HERBS tape would be able to present alternative evidence of

exposure to "an independent board of review." 1d.
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WINTER, Circuit Judge:

10 This opinion addresses the disposition of 287 appeals id

1 cases brought by plaintiffs who chose to opt out of the Agent

12 Orange class action. These cases remained in the Eastern District
13 of New York after the class settlement as a result of the

14 multidistrict referral. Chief Judge Weinstein granted summary

15 judgment against each of the opt-out plaintiffs, most of whom now
16 appeal.! To avoid repetifion, this opinion assumes familiarity

ol with the discussion of the fairness of the settlement in the first
18 of this series of opinions, No. 84-6273, and with Chief Judge

19

Weinstein's opinions reported at: 597 F. Supp. 740, 775-99,
20 819-50 (E.D.N.Y. 1984) ("Settlement Opinion"); 611 F. Supp. 1223

21 1 (E.D.N.Y. 1985) ("Opt-Out Opinion™; and 611 F. Supp. 1267

22 (E.D.N.Y. 1985) ("Lilley Opinion").

23 After they had settled with the class, the defendant chemical
24 companies moved for summary judgment against the opt-out

25 plaintiffs. Chief Judge Weinstein granted the motion on the

26

alternative dispositive grounds that no opt-out plaintiff could
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prove that a particular ailment was caused by Agent Orange, See

Opt-Out_Opinion, 611 F. Supp. at 1260-63; _Lilley Opinion. 611 F.

Supp. at 1284-85, that no plaintiff could prove which defendant

had manufactured the Agent Orange that allegedly caused his or her

injury, see Opt-Out Opinion, 611 F. Supp. at 1263; Lilley Opinion.
611 F. Supp. at 1285, and that al the claims were barred by the
military contractor defense. See Opt-Out Opinion, 611 F. Supp. at -

1263-64; Lilley Opinion. 611 F. Supp. at 1285.

The district court's determination that individual causation :
could not be proven was based largely on its conclusion that “the |
expert opinions submitted by the opt-out plaintiffé were
inadmissible. Chief Judge Weinstein held that the opinions lacked
a reliable basis and were therefore inadmissible under Fed. R.

Evid. 703.2 See Opt-Out Opinion, 611 F. Supp. at 1243-55;

Lilley Opinion. 611 F. Supp. at 1280-83. He aso found that the

opinions were so unreliable that the danger of prejudice
substantially outweighed their probative value under Fed. R. Evid.
403.3 See Opt-Out Opinion, 611 F. Supp. at 1255-56; Lilley
Opinion, 611 F. Supp. at 1283.

The district court's determination that no plaintiff could

prove which defendant caused his or her particular illness was
based on the undisputed facts that the amount of dioxin in Agent
Orange varied according to its manufacturer and that the
government often mixed the Agent Orange of different manufacturers
and always stored the herbicide in unlabeled barrels. See Opt-Out

Opinion, 611 F. Supp. at 1263 (citing Settlement Opinion. 597 F.
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Supp. at 816-44). The court also rejected sub silentio various
theories of enterprise and alternative liability that it had

di scussed in evaluating the settlement. See Settlement Qpinion.
597 F. Supp. at 820-28. W do not address either of these grounds

for the grant of summary judgnent because we affirmon the

military contractor defense. 4

The district court granted summary judgnent on mlitary
contractor grounds because it found no genuine factual dispute as
to whether the government possessed as much infornmation as the
chem cal conpani es about possible hazards of Agent Orange at *
pertinent tines. See Opt-Qut Opinion, 611 F. Supp. at 1263. This
I nformation concerned an associ ation between dioxin exposure and
cases of chloracne and |iver danage. W agree with the district
court that the information possessed by the government at
pertinent times was as Qreat as, or greater than, that possessed
by the chemical conpanies. W add a further reason for affirmng
the grant of sunmary judgnent based on the mlitary contractor
def ense. Even‘today, the wei ght of present scientific evidence
does not establish that Agent Orange injured personnel in Vietnam
even with regard to chloracne and |iver damage. The chem cal
companies therefore could not have breached a duty to informthe
government Of hazards years earlier.

Qur consideration of the mlitary contractor defense has been
greatly inpaired by the inexplicable and unjustifiable failure of

the opt-outs' counsel to brief the issue even though it was a
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dispositive ground for the grant of summary judgment.5 On
appeair, their brief offers only the conclusory statement that
"[tlhe district court clearly commtted error in holding that the
governnent contract defense presented no genuine issues of
material fact." W are then referred to 569 pages of deposition
excerpts and docunents, which are said to "raise clear questions
of material fact."6 No explanation is given of the relevance of
these materials, however, and we are left in ignorance of
appellants’' view of the legal contours of the defense. Appellees,
having no discussion to which they mght respond, also do not '
address the issue. |

W believe that federal law shields a contractor from
liability for injuries caused by products ordered by the govern-
ment for adistinctly mlitary use, so long as it informs the
governnent of known hazards or the information possessed by the
governnent regarding those hazards is equal to that possessed by
the contractor. The mlitary contractor defense has been the
subject of several recent judicial decisions, see Boyle v. United
Technologies Corp., , 792 F.2d 413, 414-15 (4th Gr. 1986), cert.

granted, 107 S Q. 872 (1987) (No. 86-492); Tozer v. LTV Corp.,
792 F.2d 403 (4th Gr. 1986), petition for cert. filed, 55

USLW 3337 (US Cct. 23, 1986) (No. 86-674); Shawv. G unman
Aer ospace Corp., 778 F.2d 736 (11th Gr. 1985), petition for cert.
filed, 54 US LW 3632 (US Mar. 17, 1986) (No. 85-1529); Bynum
V. FMC Corp., 770 F.2d 556 (5th Gir. 1985); Tillett v. J.I. Case
Co., 756 F.2d 591, 596-600 (7th Gir. 1985); Koutsoubos V. Boeing
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Vertol, 755 F.2d 352 (3d Cir.)» cert. denied, 106 S. Ct. 72
(1985); McKay v. Rockwell Int'l Corp., 704 F.2d 444 (9th Cir.

1983), cert. denied, 464 U.S. 1043 (1984), and has figured

prominently in the instant litigation, see In re Diamond Shamrock

Chemicals Co., 725 F.2d 858, 861 (2d Cir.), cert. denied, 465 U.S.

1067 (1984); In re "Agent Orange" Product Liability Litigation,
597 F. Supp. at 847-50; 580 F. Supp. 690, 701-05 (E.D.N.Y. 1984);
565 F. Supp. 1263 (E.D.N.Y. 1983); 534 F. Supp. 1046, 1053-58
(E.D.N.Y. 1982); 506 F. Supp. 762, 792-96 (E.D.N.Y. 1980). Ogr
rationale for the defense is similar to that recently expressed by
the Court of Appeals for the Fourth Circuit: |

Traditionally, the government
contractor defense shielded a contractor
from liability when acting under the
direction and authority of the United
States., Yearsley v. W.A. Ross Constr.
Co., 309 U.S. 18, 20, 60 S. Ct. 413,
414, 84 L.Ed. 554 (1940). 1In its
original form, the defense covered only
construction projects, McKay y. Rockwell
Int'l Corp., 704 F.2d 444, 448 (9th Cir.
1983). cert. denied, 464 U.S. 1043, 104
S. Ct. 711, 79 L.Ed.2d 175 (1984). Its
application to military contractors,
however, serves more than the historic
purpose of not imposing liability on a
contractor who has followed specifica-
tions required or approved by the United
States government. It advances the
separation of powers and safeguards
the process of military procurement.

Tozer, 792 F.2d at 405.
Subjecting military contractors to full tort liability would
inject the judicial branch into political and military decisions

that are beyond its constitutional authority and institutional

competence. See Gilligan V. Morgan, 413 U.S. 1, 10 (1973) ("The
6
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complex, subtle, and professional decisions as to the composittom,
training, equipping, and control of a military force are
essentially professional military judgments, subject always to
civilian control of the Legislative and Executive Branches.")
(emphasis in original). The allocation of such decisions to other
branches of government recognizes that military service, in peace
as well as in war, is inherently more dangerous than civilian
life. Civilian judges and juries are not competent to weigh the
cost of injuries caused by a product against the cost of avoidance
in lost military efficiency. Such judgments involve the nation's
geopolitical goals and choices among particular tactics, the need
for particular technologies resulting therefrom, and the likely
tactics, intentions, and risk-averseness of potential enemies.
Moreover, military goods may utilize advanced technology that has
not been fully tested. See McKay. 704 F.2d at 449-50 ("in setting
specifications for military equipment, the United States is
required by the exigencies of our defense effort to push
technblogy towards its limits and thereby to incur risks beyond
those that would be acceptable for ordinary consumer goods") .
Whereas judges and juries may demand extensive safety testing for
goods marketed in the civilian sector, such testing could impose
costs and .delays inconsistent with military imperatives.

The procurement process would also be severely impaired if
military contractors were exposed to liability for injuries
arising from the military's use of their products. Military

contractors produce goods for the government according to

f



ADT2
(Rev.8/82)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

specifications provided by the governnent and for uses determ ned
by the governnment. As long as the government is aware of known
hazards, the decision to take the risk is made by the government,
and it would be destructive of the procurement process and thereby
detrimental to national security itself to hold manufacturers

liable for injuries caused by the mlitary's use of their

products. Costs of procurenent would escalate if contractors were -

exposed to liability. Contractors would find insurance difficult
or inpossible to procure, and bankruptcies mght occur anong
conpani es supplying products essential to national security.’
Firnms would take steps to avoid entering into govefnrrent
contracts, including resort to litigation. The effect on
procurenment would be particularly acute where clains of toxic
exposure mght be made and the nunber of potential clainmants woul d
be inpossible to determ ne.

W also note that, absent the shield of the mlitary
contractor defense, the |legal exposure of the contractor would be
much greater than the exposure of a manufacturer that sells to a
private corporation that uses its product. In the latter case,
the user corporation will also be a defendant and bear sone or all

of the exposure. Under Feres v. United States, 340 US 135

(1950), and Stencel Aero Engineering Corp. v. United States, 431

U.S. 666 (1977), however, the government cannot be sued and need
not even cooperate with the contractor in defending personal
injury litigation. Obtaining discovery fromthe government as a

non-party mght be difficult or even barred by a claimof national



security privilege. The military contractor thus faces the great

exposure of being the sole "deep pocket" available. In the

instant matter, for example, the United States has avoided all
claims against it and has refused to participate in settlement
negotiations. Moreover, while the Veterans' Administration ("VA") !

and the Congress have declined to recognize any ailments other

\lmm-bCAJI\JH

than chloracne and porphyria cutanea tarda ("PCT"), a rare liver

disorder, as related to Agent Orange exposure, see infra, the

o o

chemical companies found it prudent to pay $180 million

notwithstanding the weakness of the plaintiffs' case.

11 . . . .. . .
At various stages in this litigation, Judge Pratt and Chief

12 . . . .
Judge Weinstein articulated somewhat different standards to govern

13 the military contractor defense. Judge Pratt stated that each
14 defendant would be required to prove the following elements:
15 1. That the government established

16 the specifications for "Agent Orange";

17 2. That the "Agent Orange"

manufactured by the defendant met the
18 government's specifications in all
material respects; and

19
3. That the government knew as
20 much as or more than the defendant about
the hazards to people that accompanied
21 use of "Agent Orange”.
22 In re "Agent Orange" Product Liabiilty Litigation, 534 F. Supp. at

23 (| 1055. In elaborating on the third element, Judge Pratt stated

that a defendant could not employ the defense if it "was aware of

24
o5 || hazards that might reasonably have affected the government's
26 || decision about the use of 'Agent Orange,'" id. at 1057, but failed

AO 72
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| to disclose them to the government. 1d. at 1058.
After discovery and various motions, Judge Pratt concluded

that disputes of material fact were involved in determining the

third element -- the relative knowledge possessed by the

!government and the chemical companies. See In re "Agent Qrange"
Product Liability Litigation. 565 F. Supp. at 1275. However, he

concluded that all defendauts were eucielesd to summary judgment

8 with respect to the first two elements -- tkat the government

9 established the specifications for Agent Orange and that the ggent
10 Orange manufactured by the defendants met these specificat im% in
1 !all material respects. See id. at 1274, B T .

12 J In approving the settlement, Chief Judge Weinstein addressed
13

the military contractor defense as a potential bar to recovery by
141 the plaintiffs. See Settlement Opinion, 597 F. Supp. at 843-50.

154 while adopting the first two elements of the defense as defined by

16 Judge Pratt, he modified the third element as follows:

17 A plaintiff would be required to prove,

18 along with the other elements of his
cause Of action, that the hazards to

19 him that accompanied use of Agent
Orange were, or reasonably should have

20 been known, to the defendant. The
burden would then shift to each

21 individual defendant to prove (1)
that the government knew as much as

29 or more than that defendant knew or
reasonably should have known about the

23 dangers of Agent Orange or (2), even if
the government had had as much know-

24 ledge as that defendant should have had,
it would have ordered production of

o5 Agent Orange in any event and would not
have taken steps to reduce or eliminate

26 the hazard,

AQ 72 10
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ld. at 849. "In practical terms," Chief Judge Weinstein
explained, this standard means "that a defendant would not be
liable despite the fact that it negligently produced a defective
product if it could show either that the government knew of the
defect or that it would not have acted any differently even if it
had known." 1Id. at 850.

We need not define the precise contours of the defense
because we believe that under any formulation, and regardless of
which party bears the burden of proof, the defendants here were
entitled to summary judgment. ‘ s

Agent Orange was a product whose use required a balancing of
the risk to friendly personnel against potential military
advantage. That balancing was the exclusive responsibility of
military professionals and their civilian superiors. The
responsibility of the chemical companies was solely to advise the
government of hazard's known to them of which the government was
unaware so that the balancing of risk against advantage was
informed.

Given the purpose of the duty to inform,. a hazard that
triggers this duty must meet a two-pronged test. First, the
existence of  the hazard must be based on a substantial body of
scientific evidence. A court addressing a motion for summary
judgment based on the military contractor defense must thus look
to the weight of scientific evidence in determining the existence
of a hazard triggering the duty to inform. The hazard cannot be

established by mere speculation or idiosyncratic opinion, even if

11

|
|
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that opinion is held by one who qualifies as an expert under Fed.
R. Evid. 702. A military contractor is no more obligated to

inform the government of speculative risks than it is entitled to

claaim speculative benefits. Second, the nature of the danger to
friendly personnel created by the hazard must be serious enough to
call for a weighing of the risk against the expected military
benefits. Otherwise, the hazard would not be substantial enough
to influence the military decision to use the product. Neither
prong of the test is satisfied in the case of Agent Orange.

The use of Agent Orange in Vietnam was believed necessar;lf to
deny enemy forces the benefits of jungle conceal ment along
transportation and power lines and near friendly base areas. Its
success as a herbicide saved many, perhaps thousands of, lives.
At the time of its use, both the government and the chemical
companies possessed information indicating that dioxin posed some
danger to humans. Indeed, there is evidence that the chemical
companies feared that the presence of dioxin in Agent Orange might
lead the government to restrict the sale of pesticides and

herbicides in the civilian market. See P. Schuck, Agent Orange on

Irial 85-86 (1986). However, the knowledge of the government and
the chemical companies related to chloracne and certain forms of
liver damage, ailments now known to be very rare among Vietnam
veterans, and not to the numerous other ailments alleged in the
instant litigation. Moreover, for the reasons stated in Chief
Judge Weinstein's opinions, see Opt-Out Opinion, 611 F. Supp. at
1263; Settlement Opinion, 597 F. Supp. at 795-99, we agree that

12
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the critical mass of information about dioxin possessed by the
government during the period of Agent Orange's use in Vietnamwas
as great as or greater than that possessed by the chem cal com
panies. Nevertheless, the government continued to order and use

Agent Orange. The second prong of the test is therefore not met.
Because of the paucity of scientific evidence that Agent

Orange was in fact hazardous, the first prong also is not net.
This is not a case in which a hazard is known to have existed in
hindsi ght and the issue is whether the defendant had sufficient
know edge at an earlier tine to trigger an obligation to infbfm
Rather, this is a case in which subsequent study indicates the
absence of any substantial hazard and therefore negates any claim
that the chem cal companies breached a prior duty to inform

Wen Agent Orange was being used in Vietnam there was sone
evi dence, possessed as we have said by both the government and the
chem cal conpanies, relating chloracne and |iver damage to
exposure to dioxin. O course, the fact that dioxin may injure
does not prove the sane of Agent Orange, which contained only
trace elements of dioxin. The precise hazard of the herbicide, if
any, was thus a matter of speculation at the time of its use.
Now, sone 15 to 25 years after mlitary personnel were exposed to
Agent Orange, we have considerably more information about the
effects of Agent Orange. As noted in our opinion upholding the
settlenment, No. 84-6273, and explained in greater detail in the
district court's opinions approving the settlement, 597 F. Supp.

at 787-95, and granting summary judgnent against the opt-outs, 611

13




AO 72
{Rev.8/82)

© 0 N O o N W N —

N N N DN N NN P PR R, R, R R P e
O Ol N W N PO © 0o N oo o~ W N - O

F. Supp. at 1231- 34, epideﬁiological studi es of those very
persbnnel and their famlies fail to show that Agent Orange was
hazardous, even With regard to chloracne and |iver damage. Wile
the decisions to use Agent O ange were being made, the most

rel evant question was not, "What will dioxin do to animals?" or
even, "Wiat will dioxin do to humans exposed to it in industria
accidents?" The nost relevant question was, "Wat will Agent
Oange do to friendly personnel exposed to it?" The
epidemiological studies ask the latter question in hindsight and
answer, "Nothing harnful so far as can be told." The fact that
the epi dem ol ogi cal studies do not exclude the possibility of harm
in isolated or unusual cases or in future cases is of no moment
because it does not constitute evidence material to the mlitary
decisions in question. Hardly any product of mlitary useful ness
I's known to be absolutely risk free. Consequently, the existence
of a hazard of which the governnent should have been informed
remains unproven to this dafe, long after the relevant events.

| ndeed, aIthoUgh chloracne is a |leading indicator of exposure to
dioxin, it is very rare anong Vietnam veterans. Accordingly,
there never was information about material hazards that should

have been inparted by the chemical conpanies to the governnent.

14
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The mlitary decision to use Agent Orange was, therefore, nNOt
ill-informed, much less ill-inforned as a result of any action by
the chemical conpanies. This conclusion is underscored by the
actions of the VA and the Congress in addressing clains by
veterans asserting injury by Agent Orange. The VA has recognized
only chloracne and PCT as ailnents related to Agent Oange. By
May 1984, it had granted only 13 chloracne and two PCT clains. It
| ater concluded that none of the 13 chloracne claims actually
invol ved chloracne. See Settlement Opinion, 597 F. Supp. at 856

(citing remarks of Senator Qranston). In adopting the Veterans'
Di oxi n and Radi ati on Exposure Conpensation Standards Act, IPub. L.
No. 98-542, 98 Stat. 2725 (1984), Congress declined to conpensate
veterans claiming exposure to Agent Orange for ailments other than
chloracne and PCT. It thus rejected earlier versions of the Act
that would have conpensated such veterans for other nedical

condi tions, including soft tissue sarcomas and birth defects. See
M. Gough, Dioxin. Agent Orange 225 (1986); Settlenent Opinion. 597
F. Supp. at 855-57 (EDNY. 1984) (discussing earlier

legislation).
The VA and the Congress thus continue to act on the factual

conclusion that Agent Orange was hazardous, if at all, only with

15
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regard to chloracne and PCT. We believe these actions further
demonstrate that the military decision to use Agent Orange was
fully informed. To hold the chemical companies liable in such
circumstances would be unjust to them and would create a
devastating precedent so far as military procurement is

concerned.

Affirmed.
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FOOTNOTES

1/ The appéllants include Anna M. Lilley, an opt-out plaintiff
against whom summary judgment was granted in a separate opinion.
See In re "Agent Orange" Product Liability Litigation, 611 F.
Supp. 1267 (E.D.N.Y. 1985) ("Lilley Opinion").

2/ Fed. R. Evid. 703 provides:

The facts or data in the particular case upon
which an expert bases an opinion or inference may
be those perceived by or made known to him at or -
before the hearing. If of a type reasonabl%/ relied
upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts
or data need not be admissible in evidence.

3/ Fed. R. Evid. 403 provides:

Although relevant, evidence may be excluded
if its probative value is substantially outweighed
b%/ the danger of unfair preH']udice, confusion of
the issues, or misleading the jury, or by
considerations of undue delay, waste of time,
or needless presentation of cumulative evidence.

4/ Twenty-eight appellants made no evidentiary submission in
response to the motion for summary judgment. We affirm those

appeals on causation as well as military contractor grounds.

5/ Counsel have also failed to brief the second ground for

granting summary judgment, the indeterminate defendant issue.

17



6/ The opt-outs' brief states in a footnote:

Plaintiffs have placed in the

appendix a number of documents and
deBOS_ItIOI’l excerpts which were :
submitted in opposition to defendants'
motions for summary jugdment [sic].
Those documents and de#oosmon_ excerpts
raise clear questions of material
fact. The Court's attention is
respectfully commended to JA. 1717-24,
1759-1808, 2019-2356, 2392-2560,
2568-71. Plaintiffs regret that page
constraints do not permit further
comment on those documents. See,
Master Class Action Brief, pp. 69-70.

© 0 N O o N W N —

|
We cannot agree that an editing of this 75-page brief, which‘.e'an

[y
o

hardly be described as tightly written, would not have permitted a

[IEN
—

discussion of the military contractor issue.
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;1 United States. Dismissed in part and affirmed in part.
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l
2
3.
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5 Rchard k. Wllard, Ass't Att'y Gen.,
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9 (ene Locks, Greitzer and Locks,
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1 David W Myer and Philip E Brown, Hoberg,
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13 Thomas Henderson, Pittsburgh, Pa.
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84-6273.
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provide that the claimnmnust be presented in Wwtiting by the ;

In addition to the numerous individual claims spawned bv

Agent Orange, two large class actions were brought. The first,

' agai nst the chem cal conpanies, was settled. The second, agai nst

the United States, was dism ssed, and the dismssal is being
chal l enged on this appeal.

At the outset of this litigation, ingenious counsel
concerned that they m ght not be able to state a claim for relief
under the Federal Tort Claims Act, 28 U.S.C. § 2671 et seq.
("FTCA"), attempted to invoke federal court jurisdiction by also
alleging constitutional and civil rights violations, mandamus and
equitable jurisdiction. These additional grounds fpr t he
exercise of jurisdiction were properly rejected by the district

court. Rvan v. Cleland, 531 F. Supp. 724, 730-33 (EDNY.
a

1982); see Chappell v. Wallace, 462 US. 296 (1983). They have

not been asserted on this appeal. Appellants' clains now before
us are predicated solely on the provisions of the FTCA

Because the case comes to us in a rather peculiar posture,
famliarity with the admnistrative claimrequirenents of the
FTCA is necessary for an understanding of the discussion that

follows. The admnistrative claim requirements of the FTCA, 28

USC S 2675(a), prohibit an action seeking money damages from
the United States for personal injury or death unless the
claimant has first presented the claimto the appropriate federa

agency and it has been denied. Interpretative regulations
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injured person or his duly authorized agent or legal represenza-
tive and nust be for "money damages in a sum certain.” 28 C.7.R,
88 14.2(a), 14.3(b). Section 2401(b) of 28 U.S.C. sets up a
two-year limtation period for the filing of clains.

Shortly after the original class action was brought in 1979,
the plaintiffs moved ‘to be relieved of the requirement of filing
separate claims in order to protect their individual rights.

Then District Judge George Pratt, to whom the case was assigned,
correctly held that the filing requirenments were jurisdictiqnm
in nature and that the court could not order the Governnent” to

ignore the statutory requirements. In re "Agent Orange" Produce

Liability Litigation, 506 F. Supp. 757, 760-61 (E.D.N.Y. 1989).

As m ght have been expected, plaintiffs’' attorneys thereafter
concentrated most of their fire on the chem cal companies.
However, after the class action against the chem ca

conpani es was settled in 1984, an "Eighth Amended Conplaint" was
filed against the Government and certain Governnent officials on
behal f on the above-captioned "Aguiar" group of plaintiffs and
Dan and Christina Ford. The complaint identified a proposed
class as:

persons who were in the United States,

New Zeal and or Australian Arnmed Forces

and assigned to Vietnam during the

hostilities from 1961 to 1972, who

claim injury from exposure to Agent

Orange (and other phenoxy herbicides)

and their spouses, parents and children

born before September 1, 1984 (or.such
other later date as may be fixed by
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1 this Court) who claim direct, indirect,
; I ndependent or derivative injury as a

2 result of such exposure.

3 In a Menorandum Order and Judgment, 603 F. Supp. 239, Chiet

4E Judge Weinstein, who succeeded Judge Pratt, denied the

5 plaintiffs' motion for class certification, id. at 242, and

6 granted the Government's motion for summary judgment against "alil

71 claims direct or derivable of the veterans and their wives and

8 against all of the children's derivative clains" and di sm ssed

9 the direct claims of the children without prejudice. 1d. at 248
10 Three notices of appeal then were filed. The capti on of the
11 i first contained the nanes of all the above-captio.ned plaintiffs-
12 ) appellants. It was filed by the "Agent Orange Plaintiffs’

13 Management Comm ttee”, which did not identify itself as

14 representing any of the individual piaintiffs-appellants in chis
15 action against the Governmenc.l_/ The caption of the second

16 contained only the names of the first group of plaintiffs-

17 I‘ appel | ants above named, beginning with "Aguiar" and ending with
18 ' "Clay", and was filed by the firmof Hoberg, Finger, Brown, Cox

19 % & Mlligan as "Attorneys for Plaintiffs". The third caption

20y contained only the nanes of the cases referred to in the discrice

20 1} court's opinion as having been "previously dismssed", beginning
22 || With "Loughery V. United States" and concluding with "Xirau V.
23 Dow Chemical Co.". 603 F. Supp. at 248-49. This notice of
24 appeal also was filed by the Agent Orange Plaintiffs' Management
25 -

I
26

4
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Committee, which did not describe itself as the attorney for anwv
of the plaintiffs in that group of cases.

The Government contends at the outset that the appeal should
be dism ssed as academ ¢ because class certification was denied
In the instant action and there is no individual appellant.

"I nstead", the Government argues, "this appeal is brought by
Commttee counsel acting exclusively as a pro bono fiduciary for
a decidedly uncertified class, many or nmost of whose numbers

di savow the complaint." This, we think, msstates the legal issue
whi ch the Managenment Comm ttee's unusual procedure has cr eat ed.
The denial of class certification does not preclude i ndi vi dual
plaintiffs properly before the court from pressing their own

elaims, 7B C. Wight, A Mller &M Kane, Federal Practice and

Procedure § 1795 at 322. These may include an appellate

chall enge to the denial of class certification. [United Airlines,

Inc. v. MDonald, 432 US 385, 393 (1977). The question, then,

is not whether the individual party-plaintiffs could make an
effective decision to appeal, but whether the Management

Comm ttee had the authority to make this decision for them See

Massachusetts v. Feeney, 429 U S 66 (1976) (per curiam). Insofar

as the first and third notices of appeal are concerned, we think
that the question nmust be answered in the negative. The Agent
Orange Plaintiffs' Managenent Comm ttee clains to represent a

class, an uncertified class at that, not any individual

-
Cd

plaintiffs,
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| The above described second notice of appeal presents a
2 stronger case for appealability, since it was filed by accornevs
3; claimng to represent all of the individual plaintiffs in the
4] Agui ar group. However, counsel for the Management Conm ttee
5 proceeded to nuddy the waters with regard to this appeal with a
6 letter to the Court 'Clerk in which he stated:
7 M. Myer and |, on behalf of the AoPpMcC,
represent the class, as opposed to any
8 [?artlcul ar individuals on this appeal.
he only exception is that M. Moyer's
9 firm represents additional Ify and 1n- .
dividually all the plaintiffs in the .
10 Agui ar matter (82-780). However, only
class issues are here being raised on
11 behal f of those plaintiffs. ‘
12 | After some intervening explanatory paragraphs, the letter
13 concluded:
14 : This explains why we are withdraw ng
.l the third issue pertaining to wves'
15 'l |nde8.ende.nt claims for miscarriages.
i The District Court's determnation in
16 !i that regard could not apply to the
class and any appeal thereof would
17 . have to be in individual cases in
whi ch we have no authorization to
18 ! proceed and no attorney-client
; rel ationship.
19 : :
|f the foregoing statements are correct -- and it does
20 appear that the arguments in appellants' briefs are confined zo
21 class issues rather than those of any individual plaintiff --
22 this appeal can be quickly disposed of. It is well established
& | that neither the district court nor this Court has jurisdiccion
24 . :
| over a Federal Tort claims class action whegte, as here, the
25 |
26
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1 adm ni strative prerequisites of suit have not been satisfied by
2” or on behalf of each individual claimnt. See, e.g., Keene Corp.
3 ]I v. United States, 700 F.2d 836, 841 (2d Cir.), cert. denied, 464
4 ” US 864 (1983); Lunsford v. United States. 570 F.2d 221, 224-27
5 “ (8th Gr. 1977); Commonweal th of Pennsylwvania v. National Ass'n
6 I of Flood Insurers, 530 F.2d 11, 23-25 (3d Gr. 1975); Luria v.
7!| Cvil Aeronautics Board, 473 F. Supp. 242 (SDNY. 1979); Kantor
8F| v. Kahn, 463 F. Supp. 1160, 1162-64 (SDNY. 1979); Foundi ng
9 “ Church of Scientology v. Director, FBI, 459 F. Supp. 748, 754-56
0! (DD C 1978). | ‘
11 “| Assum ng that the appeals herein were intend_ed to, and did,
12 I!‘ include the individual party-plaintiffs' claims, we nonetheless
13 ] woul d have no jurisdiction to consider the clains of those
14 E|[ plaintiffs who had not met the adm nistrative prerequisices of
15 I; suit. Although we =ight remand those cases to the district court
16 |! for a determnation as to which, if any, of the plaintiffs in
17 E.L this group had conplied with the FTCA's administrative claim
18 Ill| requirements, We see no purpose in doing this if the district
19 I'l court acted correctly in dismssing the cases on the merits. W
20 : believe that it did.
21 ” In an effort to allege a viable cause of action, plaintiffs’
22 i!I counsel assign their claims of government w ongdoing to three
23 ||| separate time periods -- pre-induction, in-service, and posc-
24 l service. The pre-induction claim are based l|argely upon an
25 l. alleged failure to warn of the Agent Otrange health hazards to
26 |
2
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which the inductees would be exposed. The in-service clains deal

:with the allegedly negligent acts that led to and acconpanied the
lactual exposure. The post-service allegations deal with the
Government's failure to warn plaintiffs of the health hazards
they faced and to treat or monitor the treatment for plaintiffs'
Agent Orange-related illnesses. Al of these clains were
sumarily rejected by the district court. 603 F. Supp. at
242- 45.

The ultimate policy decision to use Agent Orange was nede by

© 0 N O o N W N —

10 )l president Kennedy. 603 F. Supp. at 244 He, of course, was*
I1 | conmander in Chief of the Armed Forces with "deci si on- maki ng
12 1! responsibility in the area of military operations.” DaCosta V.

B W Laird, 4701 F.2d 1146, 1154 (2d Gir. 1973). However, in making

14 W decisions of this nature, the President does not act al one.

15 ' Article I, section 8 of the Constitution enpowers Congress to

16 1 raise and support Armes" and to "make Rules for the Government
17 | and Regul ation of the land and naval Forces." See Rostker V.

18 }l Goldberg, 453 US 57, 59 (1981). Pursuant to that authority,
19 Congress has designated the Departnment of Defense as an Executive .
20 || Departnent of the United States, 10 u.s.c. § 131, and has

21 I directed the Secretary of Defense, with the assistance of the

22 | Joint Chiefs of Staff and advisory commttees and panels, to mke
23 || recommendations and reports to Congress concerning existing and
24 proposed weapon systems, 10 U S.C. §§ 139, 141, 174 Congress

25 i al'so has created the office of Under Secretaty of Defense for
26
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Research and Engi neering, whose duties include supervising ali

research and engineering activities in the Departnment of Defense

and advising the Secretary on scientific and technical matters,

10 U.S.C. § 135

w sdom of

Absent

a substantial constitutional

the decisions made by these concurrent

CGovernment shoul d not be subject to judicial review

Chappel

Orderly government

ere wt

requires that the

gudiciarg be as scrupulous not to inter-
legitimate Arny

matters as the

Army nust be scrupulous hot to intervene
in judicial matters.

v. Wallace, supra

462 U S at 301, quoting Orloff v.

i ssue,

branches of

L]

t he
t he

Willoughby, 345 U S 83, 94 (1953).

In Gilligan v.
reversed a Circuit

exam ne the "pattern of

Nat i onal

Mor gan,

training,

Guard", id. at 4, Chief Justice Burger said:

It would be difficult to think of a

clearer example
action that was

to be left to the political
responsi ble -- as the Judici al

of

the type of governmental

Court order directing a district court

I ntended by the Constitution

-- to the electoral
difficult to conceive of an area of govern-
mental activity in which the courts have |ess

conpet ence.

process. Moreover, it

The conpl ex, subtle, and pro-

fessional decisions as to the conposition

training, equipping,

and control of a

mlitary force are essentially professional

milicary judgments,

civilian control

accountability.

of
Executive Branches.
bility for these decisions is appropriately
vested in branches of the governnment which
are periodically subject to electoral

| t

o

subject always to
t he Legislative and
The ultimate responsi-

I's this power of over-

branches directly
Branch is not

IS

to

413 U.S. 1 (1973), in which the Court

weaponry and orders in the Ohio
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sight and control of mlitary force by
el ected representatives and of ficials which

2. underlies our entire constitutional syste

3, 51160 [0 GTverappront at 6 vel ghi o thig. ©

4 separation of powers.

g llld._ at 10-11.

6 Two wel | -established doctrines make the foregoing principles
7 |[of restraint peculiarly applicable to the instant FTCA actions,

g iiwhich ask the judiciary to pass judgment upon Che discretionary
g|mlitary decisions involving Agent Orange. The first of these is
10 ({the so-called "discretionary function" exception to the '

11 |[Government's waiver of immunity under the FTCA 28 US.C

12 18 2680(a), which we discuss in the Hogan V. Dow Cheni cal opi ni on,
13 IINos. 85-6223, 85-6341, filed herewith. There, we hold that the
14 jCovernnent was performng a discretionary function while

15 | field-testing Agent ‘Orange In Hawaii. The second is the

16 |1 so-called "Feres doctrine", originating in the semnal case of

17 (| Feres V. United States, 340 US 135 (1950), which prohibits the
18 |jjudiciary from inposing liability upon the United States for

19 ||injuries to servicemen that "arise out of or are in the course of
o0 || @ctivity incident to service." Id. at 146. There is little

o1 ||difference between these doctrines as they relate to the facts of
oo lIthe instant case. Both apply to discretionary mlitary

o3 || decisions. Perkins v. Runsfeld, 577 F.2d 366, 368 (6th Cir.

o4 111978); Builders Corp. of Anerica v. United States, 320 F.2d 425
o5 |t (9th Cir. 1963), cert. denied, 376 U.S. 906 (1964). Both

26
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precl ude judicial "second-guessing" in FTCA |itigation of
discretionary legislative and executive decisions such as those

that were made concerning Agent Orange. See United States v.

S.A, Empresa De Viacao Aerea Rio G andense (Varig Airlines), 467

US 797, 814 (1984) (the discretionary function exception) and
United States V. Shéarer, 473 U S. 52, 57-59 (1985) (the Feres

doctrine).

Appel lants have concentrated their attack on Feres which,
they say, consists of "perversely overstretched trappings of
sovereign imunity", "warped Iogfc", and "bal derdash". .
Confronted with the affirmation of the Feres holding in United

States v. Shearer, supra, which followed the filing of

appel lants' original brief, appellants assert in their reply f

brief that Chief Justice Burger, who wote Shearer, "ranbl ed incoi

Feres as dictum" Although Feres has not been without
properly less caustic critics,

200 (2d Cir.

see, e.g., Bozeman v. United_

780 F.2d 198, remai ns the |aw of

the land and is binding on this Court. See al so

Chappell v. \Wall ace, 462 U S. 296, and Stencel

Engi neering Cor p. Uni ted States, 431 U S. 666,

The recovery which the veterans seek for pre-induction
negligence is dependent upon and inseparably intertw ned with the
injuries they allegedly sustained while in service.

situation such as this, overwhel mng authority holds that



iy

! bars recovery. See, e.g., HealLy v. United States, 192 F. Supp.

2 325 (SDNY.), aff'd on opinion below, 295 F.2d 958 (2d Cir.
3 1961); Satterfield v. United States, 788 F.2d 395 399 n.3 (6th
4|  ar. 198); Joseph v. United States, 505 F.2d 525 (7th Gir.

5 1974); QGorioso v. United States, 331 F. Supp. 1 (ND Mss.

6 1971); Redmond v. United States, 331 F. Supp. 1222 (ND 111.
.

8

9

1971).
Application of the discretionary function rule |eads

ineluctably to the same result. Dalehite v. United States, 346

10 U.S. 15 (1953), the leading case in this field, involved, anmong
1 other things, a failure to warn. 1d. at 42, 4647  Lower courts
12 which follow Dal ehite have reached the same result. See Ford v.

| American Mbtors Corp., 770 F.2d 465 (5th Gir. 1985); Cisco V.

14J Uniced States, 768 F.2d 788, 789 (7th Gir. 1985); Begav V. Unicted
3 | States, 768 F.2d 1059, 1066 (9th Cir. 1985); Shuman v. United %'
b % States, 765 F.2d 283, 291 (Ist Gir. 1985); General Public
I Utilities Corp. v. United States, 745 F.2d 239, 243, 245 (3d Cir.
18 1984), cert. denied, 469 US 1228 (1985); Geen v. United _;
19 | States. 629 F.2d 581, 585-86 (9th Gr. 1980). [
20 If the Feres doctrine is to have any meaning at all, the I
2L claimfor in-service injuries is a classic case for its }
22 application. At issue is a decision of the veterans' highest
21 mlitary superiors that was designed to help the veterans in
24 fighting the armed conflict in which they were engaged. "Here, '
25 i Che parties do not dispute that the govern;enc's motives in usiné
26

| 12
“
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Agent Orange in southeast Asia were valid mlitary objectives:

defoliate jungle growth to deprive enenmy forces of ground cover

and destroy eneny crops to restrict eneny's food supplies.” 506

F. Supp. at 779; see also 603 F. Supp. at 244 W find no merit

*
whatever in appellants' argunent that the Governnent should be

estopped from relyin'g on Feres because, in subsequently opposing

certain veterans' <claims for benefits, the CGovernnment argued that

their injuries were not service related, while it contends here

© 00 N o g A W N

that the same injuries were "incident to service." This is a

10 distortion of the Government's position, which is that, if’the

llH veterans' injuries were caused by exposure to Agent Orange, a
12l| contention which the Governnent consistently has rejected, they
13 ; were "incident to service". See also Henninger v. United States,

14 473 F.2d 814, 816 (9th Gir.), cert. denied, 414 US. SI9 (1973),

15 regarding the inapplicability of the doctrine of estoppel in FTCA

16 | cases.

l7l;! In Dalehite v. United States, supra, 346 US. at 37, the

18 Court said, "That the cabinet-level decision to institute the

19 5 fertilizer export programwas a discretionary act is not

20 P seriously disputed." The sane statement nay be made with regard
21!| to Agent Orange. The discretionary function exception clearly isl
22 | applicable to the veterans' in-service injuries.

23"| We agree with both Judge Pratt and Chief Judge Weinstein

24ii that the veterans' clainms for post-service injuries are ;
25 1 i nseparably entwined with and directly relaféd to their milizary
26 | 12



service. See 506 F. Supp. at 779 and 603 F. Supp. at 244-45,

+ The majority of other Crcuits would rule simlarly. See, e.g.,
Heilman V. United States, 731 F.2d 1104, 1108 (3d Cr. 1984);
Gaspard v. United States, 713 F.2d 1097, 1100-01 (5th G r. 1983),
cert. denied, 466 US 975 (1984); Lonmbard v. United States, 690
F.2d 215, 220-23 (p.cvCGir. 1982), cert. denied, 462 US 1118
(1983); Laswell v. Brown, 683 F.2d 261, 264-67 (8th Gr. 1982),
cert., denied, 459 US 1210 (1983). See also Kosak v. United
States, 465 U S 848, 854 (1984).

© 0 N O g A W N o~

10 W are not persuaded by plaintiffs' attempts t0 frame a*
11 ' theory of independent post-service wrongdoing to bring their
12 || claims within the anbit of United States v. Brown, 348 US 110
13 || (1954), and cases such as Broudy v. United States, 661 F.2d 125
14 % (9th Gr. 1981), and Stanley v. United States, 786 F.2d 1490

15 0l (1lth Cir.), cert. granted, 107 S. Ct. 642 (1985), which follow

6] Brown. The district court did not simply reject plaintiffs'

171 373-paragraph conplaint as an inadequate pleading;: the
18 || Governnent's notion was in the alternative, i.e., for dismssal |
191 or summary judgment, 603 F. Supp. at 241, and the district court

20 |l granted summary judgment, id. at 248 |f anything is clear after !'
21 |l reviewing an appellate record of over 16,000 pages, reading

22 | hundreds of pages of briefs, and listening to two full days ’of

23 1 oral argument, it is that the weight of present scientific

24 1 evidence does not establish that Agent Orange injured military

25 |l personnel in vietnam. Plaintiffs cannot disguise this fact by

26
| 14
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what the district court termed "'inventive presentation or artful

ipleading.'" 603 F. Supp. at 245.

The very paucity of proof concerning the possible
del eterious effects of Agent O ange nade the decision whether to
i ssue a nationw de health warning even nore clearly an exercise
of discretion. The reésoning of the discretionary function cases
cited in connection with our discussion of pre-induction failure
to warn is equally applicable here. See In re Consolidated US
Atmospheric Testing Litigation, 616 F. Supp. 759, 774-77 (ND-

Cal. 1985). In considering the discretionary function exception
we are not bound to apply common law tort rules concerning the
duty to warn as they may differ’ from State to State. Since the
discretionary function exception of the FTCA does not exist in
private tort litigation, "state tort standards cannot adequately
control those governmental decisions in which, to be effective,
t he deci sion-naker nust look to considerations of public policy
and not nmerely to established professional standards or to
standards of general reasonableness." Hendry v. United States,
418 F.2d 774, 783 (2d QOr. 1969). See Mtchell v. United States,
787 F. 2d 466, 468 (9%th Cir. 1986).2/

CONCLUSION

I nsofar as the appeals purport to be taken on behalf of a
class, they are dismissed. |Insofar as the appeals purport to be
taken on behal f of individuals, the judgnent appealed fromis

affirmed. No costs to the Governnent on the ébpeals.

15




FOOTIOTES
| 1/ The Agent Orange Plaintiffs' Managenent Committee is the
9 | successor to a commttee appointed in 1930 to represent a
3: tentatively certified plaintiffs' class in an action againsc the
45 chem cal companies. See In re "Agent Orange" Product Liability
5 Litigation, supra, 506 F. Supp. at 788; 534 F. Supp. 1046,
) 1052-53; 611 F. Supp. 1452, 1454,
7
3 27 | nsof ar as appellants' post-service clainms allege failure of
9 the Veterans Adm nistration to provide adequate nedi cal
10 treatment, we agree with Judge Pratt that gppellants seek *
i precisely the type of judicial review that Congress, in enacting
12 } 33 UJ.S.C. § 211(a) , expressly prohibited. See Ryén v. Cl el and,
13 ".li 531 F. Supp. 724, 731 (E.D.N.Y. 1982). See also Pappanikoloacu
14 : Y. Administrator of the Veterans Admin. , 762 F.2d8 (2d Ci . ‘per
- ; curiam) , cert, denied, 106 S. C. 150 (1985); Hartmann v. Unized
16 ‘ Srates, 615 F. Supp. 446, 443-50 (EQONY. 1985); H.R. No.
17 | 91-1166, 91st Cong., 2d Sess. (1970), reprinted in 1970 U S. Code
s | Cons. & Ad. News 3723, 3729-31.
10
20 !I
2 ’
22 :
23
24 E .
%5 -I{ ’
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UNI TED STATES COURT OF APPEALS
FOR THE SECOND ClI RCU T
No. 343 August Terra, 1986

(Argued October 1, 1986 DecidedAPR 2 1 1967
Docket No. 86-6127

LR R R N R R e L L L L LYY .

IN RE: "AGENT ORANGE"

THOVAS ADAMS, et al.,

Plaintiffs-Appellants,

V.
UNI TED STATES OF AMERI CA, et al.,

Defendants-Appellees,

O M R D R ER ER N T mE D ek A SR NN SN W MR W N NN M N N EE U SN G S M EE AR o D A W W A T R B S ML N CEF Wy my R e e e e o W

BEFORE: VAN GRAAFEI LAND, W NTER and M NER, Circuit Judges.

Appeal from order and judgment of the United States District
Court for the Eastern District of New York (Winstein, CJ.)
di sm ssi ng posf—settlement Agent Orange clains. Judgnment affirmed
except as to the grant of summary judgnent dism ssing the
so-called direct claims of wives and children. Summary judgment
as to said direct claims vacated and these claims remtted to the
district court with instructions to dism ss themfor |ack of
jurisdiction.

BENTON MUSSLEWHITE, Houston, Texas,
for Plaintiffs-Appellants.

ROBERT C. LONGSTRETH, Trial Attorney,
Torts Branch, Civil Division, Departnent
of Justice, Wshington, DC (Richard K
Wllard, Ass't Att' y Gen., Washington,
D.C., Andrew J. Maloney, United States
Attorney for the Eastern District of
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New York, and Joan M. Bernott,
Special Litigation Counsel,
Washington, D.C, of counsel), for
Def endant - Appel | ee United States of

VAN GRAAFEILAND,

AMer | ca.

Judge:

di scussi on of

84-6273.

the background and procedural history of

this litigation appearé in Judge Winter's lead opinion, No
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Following settlement of the class action against the chemical
conpani es and the dism ssal of all clainms against the Governnent,
this action was commenced in the United States District Court for
the Southern District of Texas. In January of 1986 it was
transferred to the Eastern District of New York by the Judici al
Panel on Multidistrict Litigation, and on June 19, 1986 the
conplaint, like those that preceded it, was dismssed. The clains
of the veterans and the derivative clains of their wi ves and
children were dism ssed for lack of jurisdiction. The direct
claims of the wives and children were dismissed by way of sunmary
judgment for lack of proof of nedical causal relation. W hold
that the direct clains of the wives and children, |ike those of
the veterans thenselves, should have been dismissed for |ack of
jurisdiction,

I n companion Agent Orange opinions filed herewith, we define
the Government's decision to use Agent Orange as a mlitary
decision, a political decision and the exercise of a discretionary
function. These definitions were arrived at by scrutinizing the
nature of the governnental action, not the identity of the person
challenging it. "There are twelve exceptions to the [Federal Tort
Clains] Act, but they relate to the cause of injury rather than to
the character of a claimnt who nay seek to recover danmages for

his injuries." Feres v. United States, 177 F.2d 535, 536-37 (2d

Gr. 1949), aff'd, 340 U S 135 (1950). It would be anomalous,

for exanple, to characterize a governnental deécision as political

‘lor discretionary in an action brought by a serviceman but as
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apolitical or mandatory in an action brought by the serviceman's
wife or child. Wen a challenged decision falls within all three
of the above categories, mlitary, political and discretionary, it
is inperative that a court look primarily to the "cause of injury
rather than to the character of a claimant.” However, even when
the decision properly nay be placed in only one of the three
categories, a court should use great circunspection in deciding
whether it is the type of governmental action that should be
subjected to judicial second-guessing.

Some of the post-Feres cases brought by wives, w dows aﬁd
children of servicenen have had their origi n' in States where the
plaintiffs' clainms are held to be ancillary or derivative to those
of the servicemen. Ohers have arisen in States where the
plaintiffs' causes of action have been held to be independent of
those of the servicemen. The result in nost cases is the sane --

the clainms are held barred by Feres and Stencel Aero Engi neering

Corp. v. United States. 431 US. 666 (1977).

The followi ng cases are typical of those arising in the

“ancillary or derivative claims" jurisdictions: Hinkie v. United

|

States, 715 F.2d 96 (3d Gr. 19Y83), cert. denied, 465 U S 1023

(1984); Mondelli v. United States, 711 F.2d 567 (3d Cir. 1983),

cert., denied, 465 US 1021 (1984); Lonbard v. United States, 690

F.2d 215 (DC Cir. 1982), cert., denied, 462 US 1118 (1983);
Scales v. United States, 685 F.2d 970 (5th Cir." 1982), cert.

deni ed, 460 U.S. 1082 (1983); Laswell v. Brown, 683 F.2d 261 (3th

Gr. 1982), cerr., denied, 459 U S 1210 (1983); Mnaco v. Uniced




AO 72
(Rev.8/82)

© 00 N O o0 D W N —

e T e e e S T e e T}
© 0O N o ol A W N PO

N N N NN
A W N P O

25
% |

'
1
+ |
i

States, 661 F.2d 129 (9h Gr. 1981), cert. denied, 456 US. 989

(1982); Harten v. Coonms, 502 F.2d 1363 (10th Gir. 1974), cert.

denied, 420 US 963 (1975). This Court is in accord. Kohn V.

United Scates, 680 F.2d 922 (2d Cr. 1982). "As Stencel itself

illustrates, civilian status alone is not sufficient to |ift the

bar under Feres when a claim involves the same issues as if a
serviceman himself sued, for then the relevant policy
consi derations apply mﬂth'equal force." 1d. at 926 (citing

Monaco, supra).

One of the cases in the "non-derivative or independent .
clains" group, a case which noved through this Court, was Harrison

v. United States, 479 F. Supp. 529 (D Conn. 1979), aff'd without

opinion, 622 F.2d 573 (2d Cir.), cert. denied, 449 US 828

(1980). This was a suit for loss of consortium by a serviceman's
wife, who resided in Mchigan where her claimwas considered to be
separate and distinct from that of her husband. Applying the

Feres rationale as reaffirmed and strengthened in Stencel, supra,

then Chief Judge Clarie held that it barred the claimof the

serviceman's wife. He said:

There has been no suggestion in the

| egi slative history of the Act that
Congress was aware that the Tort
Clains Act mght be interpreted in
such an anonal ous manner that a

servi ceman- husbhand performng his
mlitary duty would be denied
recovery against the Government whose
employee's negligence nay have caused
him serious injury, while his spouse
Is allowed recovery as a consequence
of the sane set of facts.
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479 F. Supp. at 535. The following cases from other "non-

derivative or independent claims" jurisdictions are in accord:

Gaspard v. United States, 713 F.2d 1097 (5th Gr. 1983) , cert.
denied, 466 US 975 (1984); De Font v. United States, 453 F. 2d

1239 (1st Cir.), cert. denied. 407 US 910 (1972); United States

v. Lee, 400 F.2d 558 (9th Gr. 1968), cert. denied. 393 US 1053

(1969); Van Sickel v. United States, 285 F.2d 87 (9th Gr. 1960);

Sigler v. LeVan, 485 F. Supp. 185 (D Md. 1980).

O particular interest is an action brought in the United
States District Court for the Eastern District of Pennsylvania in
1982 by Louise Shearer, the nother of a deceased serviceman. In
Pennsyl vania, a cause of action for wongful death, 42 Pa. C.S.A.
8 8301, is possessed by cértain specified relatives of the
deceased, who recover in their ow behalf and not as beneficiaries

of the deceased's estate. McClinton v. White, 285 Pa. Super. 271,

278 (1981), vacated on other grounds, 497 Pa. 610 (1982). W th

obvious reference to section 8301, the district court held that
"{t)he Feres doctrine applies in cases in which a personal
representative brings an action under a state death statute which
is not derivative in nature, but is an original and distinct cause
of action granted to such individuals to recover damages sustained
by them by reason of the w ongf uII death of the decedent."” 576

F. Supp. 672, 673 n.1. Finding that plaintiff's allegations of
wrongdoing "relate directly to decisions of mlitary personnel
made in the course of the performance of their mlitary duty," id.

at 674, the court granted summary judgment di sm ssing the

511
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conplaint. The Court of Appeals for the Third Circuit reversed
wi t hout discussing the Pennsylvania wongful death statute, 723
F.2d 1102 (3d Gr. 1983), but was in turn reversed by the Supreme
Court in United States v. Shearer, 473 US 52 (1985), a decision

that is considered to be a major reaffirmation of Feres and

Stencel. The Supreme Court stated that plaintiff's allegation of

wongdoi ng "goes directly to the 'management' of the military",
that it "would require Arnmy officers 'to testify in court as to
each other's decisions and actions'", and that "[t]o permt phis
type of suit would mean that commanding officers would have to
stand prepared to convince a civilian court of the w sdom of a

wi de range of mlitary and disciplinary decisions.” 105 S. C. at
3043- 44.

These were sinply restatements and affirmations of |anguage

used time and again by the lower courts that have denied recovery

by famly nenmbers. See, e.g., Hinkie, 715 F.2d at 98; Mondelli,

711 F.2d at 568-69; Lonbard, 690 F.2d at 223-26; Monaco, 661 F.2d
at 133-34; Scales, 685 F.2d at 970-74

Where, as here, the mlitary decision is of such a nature
that it properly may be termed a discretionary function, denial of
recovery by both mlitary and nonmilitary personnel is doubly

warranted. Abrahamv. United States, 465 F.2d 881 (5th Cir.

1972); Maynard v. United States, 430 F.2d 1264 (9th Cir. 1970).

Like the Court of Appeals for the District of Columbia, "[wle wil

-

not permt a suit for damages occasioned by activities that are

not meaningfully separable froma protected discretionary
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function." Gay v. Bell, 712 F.2d 490, 516 (DC Cir. 1983),
cert, denied, 465 US 1100 (1984).

In a companion opinion filed herewith, 85-6153 et seq., We
di scuss the political nature of the President's decision to
authorize the use of Agent Orange and point to that factor as a
third cogent reason why there should be no second-guessing by the
judiciary.

The judgment of the district court is affirmed except as to
that portion which dism sses the so-called direct claim of the
wives and children by way of summary judgment. That porcicn'Of
the judgment is vacated, and the w ves' and‘childpens' so-cal | ed
direct clains are remanded to the district court with instructiong
to dismss themfor lack of jurisdiction,

No costs to any party.
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BEFORE: VAN GRAAFEILAND, WNTER and M NER, Circuit Judges.

Appeal froma judgnent of the United States District
Court for the Eastern District of New York (Winstein, CJ.)
dism ssing all of appellants' third-party clains against the
United States for contribution or i ndemmity under the Federal Tort

Gainms Act, 28 U,S.C. 8§ 2671 et _seq. Affirned.



JOAN M BERNOTT, Special Litigation Counsel,
Torts Branch, Civil Division, Departnent of
Justice, Washington, DC
(Richard K. Wllard, Ass't Att'y Gen.,
Washi ngton, D.C, and Raymond J. Deari e,
United States Attorney for the Eastern
District of New York, of Counsel), for
Appel | ee United States of Anerica. —

LEONARD L. RI'VKIN, Garden City, New York
(Rivkin, Radler, Dunne & Bayh, Garden City,
N.Y., of Counsel), for Defendant-Appel | ant
The Dow Cheni cal Company.

Wendell B. Alcorn, Jr., Cadwal ader,
Wickersham & Taft, N.Y., N.Y., of Counsel,
for Defendant-Appell ant D anond Shanr ock
Chem cal s Company.

William Krohley, Kelley Drye & Warren, N.Y.,
N.Y., of Counsel, for Defendant-Appellant
Hercul es Incorporated.

I John Sabetta, Townley & Updi ke, NY., N.Y.,
of Counsel, for Defendant-Appellant Mnsanto

Comganz.

Morton Silberman, Clark, Gagliardi & M|l er,
Wite Plains, N.Y., of Counsel, for
Defendant-Appellant T H Agriculture &
Nutrition Conpany, Inc.

David R Gross, Edwin R Matthews, and Budd,
Larner, Kent, Gross, Picillo, Rosenbaum,

G eenberg & Sade, Short Hills, N.J., of
Counsel, for Defendant-Appellant Thonpson
Chemicals Corporation.

Judy Spanier, Shea & Gould, NY., NY., of
Counsel, for Defendant-Appellant Uniroyal,
Inc,

VAN GRAAFEILAND, Crcuit Judge:

Qur discussion of the background and procedural
history of this litigation appears in Judge Winter's

| ead opinion, No. 84-6273.
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In this opinion, we address the third-party clainms of the
chem cal conpanies ("appellants") against the United States which
were dismssed by the district court. 611 F. Supp. 1221. For
the reasons that follow, we conclude that the district court did
not err in thus disposing of the clains.

Transfer of the first batch of Agent Orange cases to the
Eastern District of New York pursuant to the Multidistrict
Litigation Statute, 28 U.S.C. 8§ 1407, was followed pronptly by a

© 0 N O o N W N —

variety of notions, one of which was addressed to appellants'

10 third-party complaints. Relying largely on Stencel Aero

11 I Engineering Corp. v. United States. 431 US 666 (1977), then
12§ District Judge Pratt granted the Governnent's notion to dismss
13 | the third-party pleadings. 506 F. Supp. 762, 772-74, T798.

14 However, Judge Pratt did not enter a final order to that effect.
15 ' see 534 F. Supp. 1046, 1050-5L1.

16 In 1984, Chief Judge Weinstein, responding to appellants’
17 notion for reconsideration of Judge Pratt's order, anended the
18 1l or der by granting the Governnent's notion to dismiss "only as to
191 the clains by the veterans and the derivative clains by their
20

famly nenbers." He denied the Government's notion insofar as it

21l i nvol ved the "i ndependent claims of the plaintiffs' wves and

22 |l children." 580 F. Supp. 1242, 1244. However, follow ng

23 1l settlement of the class action agai nst appellants, Chief Judge

24 1 \iei nstein granted the Government's notion to di sm ss that poftion
251 of the third-party conplaint which involved the independent

26

| claims of the wives and children. 611 F. Supp. at 1222. Thus,

AO 72
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all third-party clains against the Governnent in the instant -
action were di sm ssed.

Appel l ants now ask this Court to reverse the order and
judgnment of dism ssal, insisting that the Governnent shoul d
reinburse themin whole or in part for the $180 million they paid
pursuant to the settlenent agreement. They ask us to reject the
Stencel holding and the Feres doctrine upon which it was based,
see Feres v. United States, 340 US 135 (1950), contending that
Feres should not be applied to the "nassive tort clains alleged

inthis unique litigation." W believe that the exact converse

is true, and that the Feres doctrine was specifically intended to

apply to the "[slignificant risk of accidents and injuries [that]
attend such a vast undertaking” as is involved herein. Stencel,
supra, 431 US at 672

The greater the scope of a mlitary decision and the nore
far-reaching its effect, the nore it assumes the aspects of a
political determination, which, in and of itself, is not subject

to judicial second-guessing, Chicago & Southern Air Lines, Inc.

v. Waterman Steanship Corp., 333 U. S. 103, 111 (1948). See,

e.g., DaCosta v. Laird, 471 F.2d 1146, 1147 (2d Gr. 1973)

(President Nixon's tactical decision to mne North Vietnam
harbors held to create a non-justiciable political question);

Hol t zman v. Schl esinger, 484 F.2d 1307, 1310 (2d Gr. 1973)

(bonbing of Cambodia held to involve diplomatic and mlitary

expertise not vested in judiciary and thus political in nature),

-9-
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cert. denied. 416 US 936 (1974); Pauling v. McNamara, 331 F. 2d
796, 798-99 (DC Gr. 1963) (explosion of nuclear bonmbs held to

constitute a large matter of basic national policy and to present
no judicially cognizable issue), cert. denied, 377 US 933
(1964). See also Inre "Agent range" Product Liability
Litigation, Nos. 85-6091, 85-6093, 85-6095 at 7-13. As the
bonbing in Canbodia was designed to protect United States

military and civilian personnel from a "grave risk of persona
injury or death", Holtzman, supra, 484 F.2d at 1311 n.l, so also
was the President's decision to use Agent Qange to defoliate

Vietnanese jungle trails, a decision in which the South

Vi etnamese military, to sone extent at |east, participated.
Recognizing as we nust that our judicial systemis ill-equipped
to handle service-related tort clainms involving hundreds of
thousands of soldiers, we believe that it is in nmassive cases
such as the instant one where the Feres doctrine is best
appli ed. |

Once the continuing vitality of the Feres doctrine is
acknow edged, see, e.g., United States v. Shéarer, 473 U S. 52
(1985); HR Rep. No. 97-384, 97th Cong., 1st Sess. 5 (1981),

reprinted in 1981 US Code Cong. & Ad. News 2692, 2695,

recognition of Stencel as binding authority against recovery by

appel lants inevitably must follow A court considering the

merits of appellants' claims would be required to answer the sane

questions concerning the discretionary military and politi cal
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deci sions of the Executive and Legislative Branches of Government

that it would not feel qualified to answer in suits by individual

p.

servi cenen. Stencel, supra, 431 US at 673.

The litigation would take virtually the
identical formin either case, and at

i ssue would be the degree of fault, if
any, on the part of the Governnent's
agents and the effect upon the service-
man's safety. The trial would, in either
case, involve second-guessing mlitary
orders, and would often require nenmbers
of the Armed Services to testify in court
as to each other's decisions and actions.

—— -

Moreover, a recovery by appellants in the instant case would
violate wel |l -established principles of tort lawm Appellants
contend that they are entitled to recover both contribution and
indermity from the Government. In support of this contention,
they advance a nost unique theory of law, i.e. , that fhey are
entitled to recover even though the clains they settled were
w thout nerit. Both appellants and the Governnent have
contended, and continue to contend, that Agent Oange did not
cause the injuries of which the plaintiffs conplain. "Third
party defendants as well as third party plaintiffs agree that
Agent O ange cannot be shown to have caused any injury to any
menber of the class.” 611 F. Supp. at 1222. Nonet hel ess,
appel l ants assert that they are entitled to rei nbursenent from
the Governnent. They say that "[t]lhe district court's finding

that there is no proof that Agent Orange caused harmis not




rel evant here." They argue that the very absence of liability
justifies recovery against the Government, asserting that "{[t]he
overwhel m ng evidence in the record that Agent O ange caused no
harm provides strong justification for spreading the risk."

Whet her we vi ew appellants' clainms against the CGovernment as
seeking contribution or indennity,lme find no nmerit in the above
contentions. See HS Equities, Inc. v. Hartford Acci dent &

| ndemmity Co., 609 F.2d 669, 674 (2d Gr. 1979).

© 00 N O o ~h W N —

Contribution is the proportionate sharing of liability among

~ 10 tortfeasors. | ngham v. Eastern Air Lines, Inc., 373 F. 2d 227,
11 240 n,12 (2d Cir.), cert. denied, 389 US 931 (197).
12 "Typically, a right to contribution is recognized when tw or
13 nore persons are liable to the same plaintiff for the sanme injury
14 and one of the joint tortfeasors has paid nore than his fair
15 share of the common liability.” Northwest Airlines, Inc. v.
16 Transport Wrkers Union of Anerica, 451 U.S. 77, 87-88 (1981).
17 "Contribution rests upon a finding of concurrent fault.” Cooper
18 Stevedoring Go. v. Fritz Kopke. Inc., 417 US 106, 115 (1974).
19 Wiere, as here, a third-party plaintiff insists that it is not at
20 fault, it cannot contend successfully that the third-party
21 defendant is a joint tortfeasor. Southern Surety Co. V.

22 Commercial Casualty Ins. Co., 31 F.2d 817, 819 (3d Cir.), cert.
23 denied, 280 U S 577 (1929); 18 Am Jur. 2d Contribution 8§ 121

24 127; 18 C J.S. Contri bution §'3

25

26 |
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Assum ng that appellants would abandon their "no-fault"
stance if their third-party action were tried, they nonethel ess
could not recover contribution from the Governnent. The Court in

Feres, supra, 340 US at 141-42, held that the effect of the

Tort Cains Act was "to waive immunity from recogni zed causes of
action" but that "no American law . . . ever has permtted a
soldier to recover for negligence, against either his superior
officers or the Governnent he is serving." |In effect, the Court
thus was holding that there was mo judicially established

standard of care against which the alleged negligence of a

serviceman's superior officers could be neasured. See Laird v.

Nelms, 406 US 797, 800-801 (1972); Donham v. United States, 536

F.2d 765, 774-75 (8th Cr. 1976), aff'd sub nom, Stencel Aero

Engi neering Corp. v. United States, supra, 431 US 666.

Even if New York law held a private person
able, that fact would not be dispositive of
e question of the United States' liability

this case, because the |anguage of 8§ 1346(b),
e jurisdictional provision, does not expand
e limted waiver set forth in 88 2674 et seq.
Rat her, § 1346(b) is expressly made "[s]ubject
to the provisions of" 8§ 2671-2680, and the
liability that a state would inpose on a
private i1ndividual may not, under 8 2674, be
I nposed on the government except in "like
circumstances." The "like circunstances”
| anguage in 8 2674 nmeans that "the liability
assuned by the Government . . . is that
created by 'all the circumstances,' not that
which a few of the circunstances m ght create.”
Feres v. United States, 340 U S 135, 142, 71
S. &. 153, 157, 95 L. Ed. 152 (1950). Thus,
notwi t hst andi ng any circunmstances in which
state law woul d hold a private person |iable
for his acts, if those circunstances are in

[
th
in
th
th
Ra

-6-




any material respect not "like" those in which
t he government's act occurred, there has been
no FTCA wai ver of sovereign inmunity.

Caban v. United States, 728 F.2d 68, 73-74 (2d Gr. 1984); see
Arvanis v. Noslo Engineering Consultants, Inc., 739 F.2d 1287,
1292 (7th Gr. 1984), cert, denied, 469 US 1191 (1985).

Feres created a bar against recovery that was substantive,
not procedural, Lockheed Aircraft Corp. v. United States, 460
US 190, 197 n.8 (1983), and has been held in some cases to Qo

© 00 N O O M W N —

to the very jurisdiction of the court, Labash v. United States

10 | Department of the Army. 668 F.2d 1153, 1154-55 (10th Cir.)(citing
11 United States v. Testan, 424 US 392, 399 (1976)), cert., denied,
12 456 US 1008 (1982). It precludes appellants from recovering
13 the contribution they seek. See Hllier v. Southern Tow ng cCo.,
14 714 F.2d 714, 721-22 (7th Gr. 1983); Carter v. Gty of Cheyenne,
15 649 F. 2d 827, 828—3Q (10th Gr. 1981); Certain Underwiters at

16 Lloyd's v. United States. 511 F.2d 159, 163 (5th Gr. 1975);

17 Newport Air Park, Inc. v. United States, 419 F.2d 342, 346-47

18 (1st Gr. 1969); Mddux v. Cox, 382 F.2d 119, 124 (8th Grr.

19 || 1967). | |

20 The result would be the same if appellants sought indemity
21 "on a tort theory of active-passive negligence or prinary-

22 secondary liability. |If the district court is precluded from

23 second- guessi ng the wi sdom and propriety of the discretionary

24 mlitary and political decisions at issue herein, it hardly is in
25 a position to decide whether the Governnent was guilty of active
26

AQ 72
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or passive negligence. Moreover, a finding of either primry or
secondary liability is inappropriate when established |aw says
that there can be no finding of liability at all. "For the
United States to be the active wongdoer, however, it nust first
be a wongdoer." Hillier v. Southern Towing Co., supra, 714 F. 2d
at 721 (citing Slattery v. Marra Bros., Inc., 186 F.2d 134, 139
(2d dr.)(L. Hand, CJ.), cert. denied, 341 US 915 (1951)).

Appel l ants seek to avoid the preclusive effect of Stencel by

arguing that the governnental w ongdoing upon which they base
their claimto indemity was directed against them rather tﬁan
against the servicemen, and that, therefore, it is irrelevant
whet her the servicenmen have a right of recovery against the
Covernment. Their contention, in substance, is that the
CGovernment compelled them to manufacture Agent Qrange in
accordance with government specifications Wwhile suppressing

i nformation concerning Agent Oange's hazardous nature known only
to the Government. Bearing in mnd the burden inposed upon
appel lants by the Government's motion for summary judgment, see
Cel otex Corp. Vv, cCatrett, 106 S. . 2548, 2552-53 (1986), we

find neither factual nor legal basis for this contention.

Qur review of the record places us in conplete accord with
Chi ef Judgé Weinstein's findings that "[tlhe government and
[appel | ants] had essentially the sane know edge about possible
dangers fromdioxin in Agent Oange" and that ';[appellants’]

position that they were unaware of the possible dangers of Agent
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Oange and were misled to their detrinent by the government's
failure to reveal what it knew in the mid-1960's has no basis in
fact." 611 F. Supp. at 1223. In view of the "years of

di scovery" that preceded the dismssal of appellants' third-party
clainms, 611 F. Supp. 1223, 1260, it is inconceivable that
appel I ants would not have uncovered and disclosed to the district
court any governnental know edge of hazardous effects that m ght
have precluded such dismssal. Instead of comng forward with
factual support for the theory they now espouse, appellants have
argued fromthe outset that there is no medical causal reIatiBn
between Agent Orange and plaintiffs' injuries. Al though
appel l ants are permitted some inconsistency in their pleadings,
Fed. R Gv. P. 8(e)(2), when those pl eadi ngs are put to the
test by a nmotion for sunmary judgment, appellants nust, after
adequate time for discovery, "nmake a show ng sufficient to
establish the existence of an element essential to [their] case,
and on which [they] will bear the burden of proof at trial.'

Cel otex, supra, 106 S. . at 2553. n the present record,

appel | ants have not shown any know edge on the part of the

Covernnent, exclusive or otherw se, that Agent Orange was a

conpet ent producing cause of the plaintiffs' injuries.
Assum ng for the argument only that there is sufficient

substance in appel | ants' above-described contention to permt




AQ 72

their third-party action to go to trial, the very proof that
woul d be necessary to support that contention on trial would also
establish appellants' right to a government contract defense.

That defense, which also is discussed in detail in 85-6163 filed
herewith, provides in substance that a manufacturer who, in time
of war, supplies materials to the Arny in accordance with
governnent specifications, is not liable for injuries resulting
froma defect in the specifications. Accordingly, the same facts
that, in appellants' view, would warrant their recovery against
the Governnent, would preclude a recovery by the plaintiffs

agai nst appellants. The district judge coul d not properly
announce inconsistent findings of fact and conclusions of |aw on
this issue in order to make the governnent contract defense
inapplicable. 89 CJ.S Trial 8 636. If appellants have a valid
claim against the Government, there can be no liability on their
part, potential or actual, against which the Governnent should be

required to indemify them See The Tol edo, 122 F.2d 255 (2d

Gr.), cert. denied, 314 US 689 (1941); Tankrederiet Gefion A/S

V. Hyman-Michaels Co., 406 F.2d 1039, 1042 (6th Cr. 1969),

Trojcak v. Wrynn, 45 A,D.2d 770 (1974) (mem.) (citing Dunn v.

Uval de Asphalt Paving Co., 175 NY. 214, 218 (1903)).

W find no merit in appellants' contention that the

protection against liability provided by Feres and Stencel.

applies only to the Government and not to its officials,

Chappell v. Wallace, 462 US 296 (1983); Rotko v. Abrams, 338

-10-
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F. Supp. 46 (D Conn. 1971), aff'd on opinion below, 455 F.2d 992
(2d Gr. 1972); Hefley v. Textron, Inc., 713 F.2d 1487, 1491

(10th Gr. 1983), or that it does not apply to clains of

constitutional infringement, Trerice v. Pedersen, 769 F.2d 1398,

1400-01 (9th Gr. 1985). W also find no nerit in the contention
of appellant, Thonpson Chemi cal Corporation, that the district
court erred in not specifically considering its claimof a
contractual right of reimbursement. The provision giving rise to
this claimwas contained in a contract providing for

partici pation by Thonpson in the proposed nodification of a
governnent-owned facility at Weldon Spring, Mssouri, which would
have enabled that facility to produce Agent O ange. Because no
Agent Orange ever was produced at the Welden Spring plant, there
were no Agent Orange deaths or injuries "arising out of the
performance of this contract” which would bring the contractual

i ndemmi fication clause into play. This being so, we need not
respond to the CGovernnent's contention thét the proper tribuna
to hear Thompson's contract claimwas the Court of Cains. See

Hefley, supra. 713 F.2d at 1492; 28 U.S.C. §§ 1346(a)(2) and

1491.

Di sm ssal of appellants' third-party clainms against the

CGovernnent was proper. The order and judgnment of dism ssal are

affirmed.

-11-
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District of New York (Winstein, CJ.) entered in favor of
defendants in actions brought by civilian plaintiffs seeking
recovery for injuries allegedly sustained through exposure to
Agent Orange. Dismssal of Hogan action pursuant to Fed. R Q.
P. 37(b)(2) affirmed. Summary judgnent in favor of appellees and
agai nst appellants, Oshita and Takatsuki, affirmed. D smssal of
appel l ant Fraticelli's claim against appellee chemcal conpanies
vacated and matter remanded to district court for further
proceedi ngs. Summary judgment dismissing Fraticelli's cause of
action agai hst the United States vacated and-this cause of action
remanded to the district court with instructions to dismss for

lack of jurisdiction.
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VAN GRAAFEILAND, Crcuit Judge:

[E=N

The above captioned appeals raise a nunber of issues

2 |distinct from that of causal relation, the dominant issue in nost
3 Agent Orange cases, and will be disposed of largely on the basis
4 llof those unrelated issues. The appeals are froma dism ssal
> pursuant to Fed. R Gv. P. 37(b)(2) and fromsunmary judgnents,
6 granted by Chief Judge Weinstein of the United States District
7 llcourt for the Eastern District of New York in opi nions reported
8llat 611 F. Supp. 1290 and 611 F. Supp. 1285. The Rule 37(b)(2)
9 dismissal was against Dr. GCerald Hogan, a resident of Nevada.
10 | The summary judgments dism ssed the conplaints- of three resi dent s
11 llof Hawaii, James K Oshita and Masao Takatsuki, who sue for
12 personal injuries, and Clara Fraticelli, who sues for the
13 wongful death of her hushand, WIlliam Qur discussion of the
14 background and procedural history of this litigation appears in
15 [{Judge winter's lead opinion, No. 84-6273. For purposes of
16 i conveni ence, the appeals were briefed and argued together.
17 THE_HOGAN APPEAL
18 In 1966, Cerald Hogan, a thirty-five-year old doctor, spent
19 {[four months in Vietnam under contract with the United States
20 |[Agency for International Development. For one nonth, he worked
21 ilat a civilian hospital in Da Nang. During the remaining three
22 |lmonths, he was a patient in a United States hospital in the sane
23 lcity. He now claims that a variety of illnesses fromwhich he
24 | suffers were caused by exposure to Agent QOrange which had
25 || accurmul ated on the clothing of native patients or was carried by
26 | dust in the air.
| In 1981, Dr. Hogan sued to recover for his injuries, and, in
AOT72
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due course, his case became paft of theraultidistrict litigation
in the Eastern District of New York. On March 15, 1985, the
magistrate appointed by Chief Judge Winstein to control

discovery ordered that Dr. Hogan's oral deposition be taken on
March 21 and 22. The deposition was commenced in the yard of Dr.
Hogan's home but was discontinued after several hours when Dr.
Hogan, claimng that he was suffering from cardiac arrhythma (an
alteration in the rhythm of the heart beat), refused to continue.
The magi strate ordered plaintiff examned by an independent
physician, who reported that the deposition could be continued

wi thout adversely affecting the plaintiff's health. Nonethel ess,
with a conceded understanding of the possible consequences of his
refusing to continue with the deposition, D. Hogan refused. The
district court found that plaintiff's claim of ill health was
unfounded, "an excuse to prevent being enbarrassed by a searching
deposition”, and a "blatant attenpt to frustrate discovery." 611
F. Supp. at 1294-95.

In view of the district court's factual findings, which are
not clearly erroneous, and Dr. Hogan's awareness of the
consequences of his refusal to obey the magistrate's order, we
reject Dr. Hogan's contention that the district court erred in
dismissing his conplaint. Although dism ssal unquestionably was
strong medicine, the "[hlarshest of all . . . orders," Cine
Forty-Second Street Theatre Corp. v. Allied Artists Pictures
Corp., 602 F.2d 1062, 1066 (2d Cr. 1979), disposition of the

al nost unprecedented vol une of Agent Orange cases woul d be
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intermnably delayed if the participants were pernitted to

di sobey court orders with little fear of sanction. In [itigation
of such epic proportions as this, it is particularly inportant
that "the nost severe in the spectrum of sanctions provided by
statute or rule nmust be available to the district court . . .
not nEréIy to penalize those whose conduct may be deemed to
warrant such a sanction, but to deter those who m ght be tenpted
to such conduct in the absence of such a deterrent.” Nationa
Hockey League v. Metropolitan Hockey Club, Ine., 427 US 639,

643 (1976); see United States Freight . wv. Penn Central Transp.

Co., 716 F.2d 954 (2d Gr. 1983) (per curiam); Trans Wrld

Airlines, Inc. v. Hughes, 332 F.2d 602, 615 (2d Qr. 1964), cert.

dismissed, 380 U.S. 248 and 249 (1965). The judgment of the

district court is affirned.
THE HAWAI | AN APPEALS

In 1967, while Janes Oshita, Masao Takatsuki and WIIiam J.
Fraticelli were working for the University of Hawaii at its
Col | ege of Tropical Agriculture and Human Resources, they
allegedly sustained injuries caused by exposure to Agent O ange
whi ch was being tested in the fields by University enpl oyees.

Al three filed worker's Conpensation claims, Gshita and
Fraticelli in 1979 and Takatsuki in 1981, and all were awarded
benefits. Fraticelli died in April 198l On January 12, 1981,
Gshita and Takatsuki presented adm nistrative claims to the
United States pursuant to 28 uU.s.C. S 2401(b); no such claim has
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been filed by Fraticelli's widow, Cara. On January 11, 1982,
Oshita, Takatsuki, and (Gara Fraticelli, on behalf of herself and
her husband's estate, comenced this suit ih the United States
District Court for the District of Hawaii seeking relief not only
for themselves but also for a proposed class consisting of
everyone on the Island of Kauai who had been exposed to Agent
Oange. In addition to the several chem cal conpanies which
al | egedly manufactured the injurious herbicide, the conplaint
naned as defendants ten Regents or forner Regents of the
Uni versity of Hawaii, together with the United States and its
Department of Defense. Over the objection of the plaintiffs, the
case was transferred to the Eastern District of New York by the
Judi ci al Panel on Multidistrict Litigation.

In Hawaii, an action for personal injuries nust be brought

wthin tw years after the cause of action accrues. Hw Rev.

Stat. § 657-7. A claimaccrues under this statute when the
plaintiff discovers or reasonably should have discovered the
conmpl ained of act, the injury and the causal connection between

the two. Yamaguchi V. Queen's Medical Center, 65 Haw 84, 648

P.2d 689 (1982). The district court held that, insofar as the
plaintiffs' personal injury clains were concerned, the two-year
statute started to run no |ater than 1979, and appellants concede
that the Hawaiian statute, standing alone, would have barred

their common-law, personal injury claims prior to the bringing of

their suits in 1982. However, relying on Anerican Pipe &

.4
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Constr. (0. v. Utah, 414 US 538 (1974), and Qown. Cork & Seal
Co., Inc. v. Parker, 462 US 345 (1983), they contend that the

running of the statute was tolled by the bringing of the
principal Agent Orange class action. This reliance is
m spl aced.

The limtation periods of Anerican Pipe and Gown, Cork were

derived from federal statutes. Here, we are dealing with
Hawaii's limtation statutes. Because none of them provides for
tolling in a situation such as exists here, it is doubtful _that
ei ther Anerican Pipe or Gown, Cork can be treated as applicable
precedent. See Chardon v. Fumero Soto, 462 US 650, 660-62
(1983); Board of Regents v. Tomanio, 446 U S 478, 483-86 (1980);
Johnson v. Railway Express Agency, Ine., 421 US 454, 466-67
(1975).

W note, however, Justice Rehnquist's categorical statenent

in his Chardon dissent that "[i]f the law of a particular State
was that the pendency of a class action did not toll the statute
of limtations as to unnaned class members, there seens |ittle

question but that the federal rule of Anerican Pipe woul d

nonethel ess be applicable.” 462 US at 667. Assuming that for !
"the purposes of litigatory efficiency served by class actions”,

Johnson, supra, 421 US at 467 n.l12, the district court agreed

with this observation, Oshita's and Takatsuki's cl ains agai nst
the chemical conpanies still were properly barred.
In Anerican pipe, the Court declared the pertinent tolling

-5-
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rule to be that the comencenent of a class action tolls the
applicable statute of limtations "as to all asserted nenbers of
the class who woul d have been parties had the suit been permtted
to continue as a class action." 414 US at 554 In the instant
case, the principal Agent Orange action upon which these personal
injury claimants base their claimof tolling was certified as a
class action and continued as such until it was settled. These
Hawai i an cl ai mants never becane part of that action. Instead, as
stated above, they attenpted unsuccessfully to initiate their own
class action on behal f of the popul ace of Kauai. Mreover, their
attorney, in an affidavit opposing the removal of their action to
the Eastern District of New York, stated that the issues involved
in the Hawaiian plaintiffs' suit were "substantially different”
from those in the other actions and that the causes of action
were "separate and distinct” fromthose in the already-renoved
actions. To sone extent, at |east, he was correct.

From the very outset, the district court recognized the
princi pal Agent Orange class action as one brought on behal f of
"Vi ethnamwar veterans and menbers of their famlies clainmng to
have suffered damage as a result of the veterans' exposure to
herbicides in Vietnam.," 506 F. Supp. 762, 768. This recognition
was based upon a fair reading of the original class action
conplaints. The class which the district court certified

consi sted of such veterans, their spouses, parents, and children,




who were injured as a result of the veterans' Vietnam exposure.
100 F.R D. 718, 731-32.

The intent of the American Pipe rule is to preserve the

i ndividual right to sue of the menmbers of a proposed class until

the issue of class certification has been decided. Crown, Cork,

‘supra, 462 US at 354 (Powell, J., concurring). Its purpose is
not to toll the statute of limtations for persons such as these

Hawaiian plaintiffs who were not nenbers of either the proposed

© 00 N O o N w N —

or certified class. The district court did not err therefore in

10 dismssing the personal injury clains as againét the chenical

11 conpanies and the University of Hawaii Regents. However, because
12 |Mys. Fraticelli's cause of action for the wongful death of her
13 Yhusband did not accrue until his death in 1981, Haw Rev. Stat.
14 1 663-3, her action against the chem cal conpanies, brought in
15111982, was not barred by the two-year personal injury statute of
16 |1imitations, Haw Rev. Stat. § 657-7.

17 Dismssal of all personal injury and related wongful death
18 Wl ¢l ai s against the Regents was required because the Hawaiian

19 conmpensation statute provides the exclusive remedy against fellow
20

21

22

23

24

25

26

AO 72
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enpl oyees for work-related injuries. Hw Rev. Stat. § 386-5.
Appellants' claimunder 42 U.S.C. § 1983 against the Regénts,

based on the sane injuries, is so devoid of merit, see Daniels v,

Williams, 106 S CG. 662 (1986); MO ary v. O'Hare, 786 F.2d 83

(2d Gr. 1986), that appellants do not even contend on appeal
that their action against the Regents should be reinstated.
Al though the tineliness of actions against the United States

s not governed by the Hawaiian statute of limitations, Section

© O ~N o o A W N

2401(b) of 28 US C provides time [imtations that are nore"

[EN
o

restrictive in that they are jurisdictional -innature. That

11 section provides in substance that a tort claimagainst the

12 United States is barred unless nade in witing to the appropriate
13 federal agency within tw years after the claimaccrues and an

14 action is brought thereon within six months after the claimis

15 denied. The burden is on the plaintiff to both plead and prove

16 conpliance with the statutory requirements. MNutt v. GCeneral

17 Motors Acceptance Corp., 298 US 178, 182 (1936); Al tnman v.

18 Connally, 456 F.2d 1114, 1116 (2d dr. 1972) (per curiam); Bruce
19 v. United States, 621 F.2d 914, 918 (8h QGr. 1980); Cayton v.
20 Pazcoquin, 529 F. Supp. 245, 247-49 (WD Pa. 1981). In the

21 = absence of such conpliance, a district court has no subject

22 ” matter jurisdiction over the plaintiff's claim Wyler v. United_
23 States. 725 F. 2d 156, 159 (2d Gr. 1983). _
24 Plaintiffs' conplaint does not allege that the filing

25  requirements Of section 2401(b) were conplied with. Moreover, it

-8-
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appears to be conceded that Ms. Fraticelli did not file a cl ai m
for her husband's death. Because of Ms. Fraticelli's failure to
file, her conplaint against the United States should have been
dismssed for lack of jurisdiction. Gllick v. United states,
542 F. Supp. 188, 191 (MD Pa. 1982). However, the Covernnent

concedes that Oshita and Takatsuki filed clains, and therefore

the conplaint could be anended upon remand to allege that fact.
Accordingly, we will assune an anendnent and address their clains

1/
on the merits.”

A wel | -recogni zed exception to the Government's waiver of
immunity for tort liability is the "discretionary function"
exception found in 28 U.s.C. 8§ 2680(a). The governnental acts of
which the Hawaiian plaintiffs conplain fall wthin this
exception. It cannot be seriously contended that the decision to
use Agent QGange as a defoliant was anything but a discretionary
act. In pursuance of this decision, the Government entered into
a contract with the University of Hawaii to performfield tests
with the herbicide. Plaintiffs, who claimto have been I nj ured
during the course of those field tests, cannot renmove them from
the category of discretionary functions by vague and irrel evant
al I egations of negligent |abeling, shipping, handling, etc. See

Dal ehite v. United states, 346 US 15, 37-45 (1953); First

Nat i onal Bank in Al buquerque v. United States, 552 F.2d 370,

374-77 (10th dr.), cert. denied, 434 US 835 (1977).




The Suprenme court's holding in Dalehite is summarized well
in United States v. S.A., Empresa De \Viacao Aerea Ri o (andense
(Varig Airlines), 467 US 797, 810-11 (1984), where Chi ef
Justice Burger, witing for the Court, said:

Dal ehite involved vast clains for danages

against the United States arising out of

a disastrous explosion of ammonium nitrate

l fertilizer, which had been produced and

di stributed under the direction of the

United States for export to devastated

areas occupi ed bY the Allied Armed Forces

after Wrld War 11. Numerous acts of the
CGovernment were charged as_ne?llgent: t he
cabinet-level decision to institute the 4

© 00 N O o »Mh W DN —

10 fertilizer export program the failure to
experinent wth the fertilizer to determne
11 t he OSSIb!lItY of explosion, the drafting
of the basic plan of manufacture, and the
12 failure properly to police the storage and
| oading of the fertilizer.
13
The Court concluded that these allegedly
14 negligent acts were governnental duties
protected by the discretionary function
15 exception and held the action barred by
6 § 2680(a).
In Varig, the Court held that the failure of Federal Aviation
17 ,
Adm nistration enployees to check certain potentially dangerous
18
items in certifying the safety of an airplane was the exercise of
19
a discretionary function for which the CGovernment was not |iable.
20
467 US at 820
21
These two decisions teach us that, where, as here, the
22 :
Governnment is performng a discretionary function, the fact that
23
discretion is exercised in a negligent manner does not make the
24
di scretionary function exception inapplicable. See also Cisco v.,
25
26

-10-
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United States, 768 F.2d4 788, 789 (7th Cir. 1985); Begay v. United

States, /68 F.2d 1059, 1062-66 (9th Cr. 1985); Ceneral Public

Utilities Corp. v. United States, 745 F.2d 239, 243, 245 (3d Crr.

1984), cert. denied, 105 S . 1227 (1985); Qeen v. United

States, 629 F.2d 581, 585-86 (9th Gir. 1980).

The dismissal of appellant Hogan's conplaint pursuant to
Fed. R Qv. P. 37(b)(2) is affirmed. The summary judgnent in
favor of appellees and agai nst appellants, Oshita and Takat suki,
is affirmed. The chemical conpanies noved for summary |udgnent
against Ms. Fraticelli on the ground that her claimwas barr(-:\d
by the mlitary contractor defense. The district court did not
rule upon this claim, and we address it only in general termns.
M. Fraticelli was a civilian. Nevertheless, his exposure to
Agent Oange occurred after the United States government had
purchased the herbicide and while the governnent was testing it
for mlitary use. W believe, therefore, that the mlitary
contractor defense, as discussed in Judge Winter's opinion
affirmng sumary judgment against the opt-out plaintiffs, No.
85-6163, applies to Ms. Fraticelli's claim. W vacate the
di sm ssal of her claimand remand to the district court for a
determnation on the motion for sunmary judgment. The sunmmary
judgnent dismissing Fraticelli's cause of action against the
United States is vacated and this cause of action is remanded to
the district court with instructions to dismss for lack of |

jurisdiction. No costs to any party.

11




FOOTNOTE

1/ If addressed on the merits, Mrs. Fraticelli's claimwould be

disposed of in the same manner as Oshita's and Takatsuki's.
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