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1. I NTRCDUCTI ON

O May 7, 1984, a settlement was reached in this class
action by Vietnamveterans and their family nenbers agai nst seven
chem cal conpanies for injuries plaintiffs believed were caused
by exposure of the veterans to Agent Orange and other phenoxy
herbicides in Vietnam The settlement has been found, under the
circumstances, t0 be fair, reasonable and adequate; the
reasonabl e fees and expenses to be paid fromthe settlenent fund
to plaintiffs* attorneys have been determned; and final approva

has been given to the settlenent. See, e.q., In re "Agent

Orange™ Product Liability Litigation, ___ F. Supp. , M.D.L.

No. 381 (EDNY. Jan. 7, 1985) (Menorandum and Q- der on Attorney

- Fees and Final Judgnent); 597 F Supp. 740 (Prelimnary Menorandum
and Order on Settlenent);  FSupp.  , MDL MN. 381
(EDNY. My 9, 1985 (

chem cal companies' third-party clains against the United
States);  F.Supp.  , MDL No. 381 (EDNY. My 8, 1985)

(Menorandum Order and Judgnent dismssing the actions of 281

Menor andum  Order and Judgment di sm ssing

vet erans _V\ho opted out of the class action against the chem cal
‘c‘orrpani es); 104 FF.RD 559 (EDNY.- 1985) (Menorandumand O der
lifting protective orders with stay pending disposition of

appeal s); 603 F. Supp. 239 (EDNY. 1985) (Menmorandum O der and

Judgnent dismssing plaintiffs* clains against the United



States); 597 F. Supp. at 876-78 (listingall previously published

opinions).

_ The issue now posed is howto distribute the balance of
the settlenent fund--some $200 million--remaining after paynent
of attorney fees and expenses. There is no entirely satisfactory
answer to the distribution problem The definition of the class
gi ves gui dance only insofar as it requires two conditions for an
award to any individual: (1) exposure to Agent Qange in
Vietnam and (2) a claimof injury as a result of that exposure.
Because no substantial scientific evidence supports a finding of
causal connection between Agent Orange exposure and any specific
di sease except chloracne, and because of the near inpossibility
of proving that any particular plaintiff's condition was caused
by Agent Orange, dividing the fund anong those with particul ar
dfseases is unjustified. Dividing the fund equally anong all of
those who might nowor in the future meet the two requirements--
exposure and injury=--has the appeal of sinplicity, but the

I ndi vi dual suns allocated would be too snmall to provide an

appreci abl e benefit to the recipient.

A nunber of other suggestions are discussed bel ow
None has as much nmerit as that proposed by Special Master

Kenneth R Feinberg, Esg. In an elegant solution, he suggests a



conbi natioh of insurance-type conpensation to give as much help
as possible to individuals who, in general, are nost in need of
assistance, together with a foundation run by veterans with the
flexibility and discretion to take care of individuals and groups
most in need of help. Wth sone slight medifications, the
Special Master's reconmendations are adopted. The Special Master
wi Il be reappointed to oversee inplenentation of the distribution

pl an.

The greater part of the fund will be distributed
t hrough a paynent programto individual veterans and famly
menbers in the formof death and disability benefits. Another
portion will be allocated to a class assistance foundation to be
adm ni ster‘ed for the benefit of the class as a whole, including
the spouses and children of veterans. Finally, two percent of
the fund will be allocated if trusts can be established in
Australia and New Zeal and for disbursenent to class nmenbers in
those countries.

In éssence, an insurance policy for death and |
di sability during the period 'from 1970 to 1995 will be purchased
for $150 mllion covering each of an estimated 600,000 United
States \ﬂét nam veterans exposed to Agent Orange. In addition, a
foundation initially funded at $45 million wll be organized to



provi de services to exposed veterans and their famlies,
particul arly thosew thchildrenhavingbirthdefects.

Actual distribution cannot begin until appeals are
decided. The first of these appeals was filed early this year
and the last of themprobably will not be decided until 1986
Nevertheless, t0 speed disposition as nuch as possible, the
SpeciaI'Nhster Is being directed to take all necessary steps to
enter into the requisite contracts, set up the necessary
organizations, and receive applications for awards so that
payments can be made pronptly should the appellate courts approve.
Payments to nmenbers of the class necessarily will be stayed

pending the final decisions on appeal.

Recovery is limted by the definition of the class
certified. It consists of certain Vietnamveterans and their

fam |y menbers:

The plaintiff class is defined as those persons
who were in the United states, New Zeal and or
Australian Armed Forces at any time from 1961
to 1972 who were injured while in or near

Vi et nam by exposure to Agent Orange Or Ot her
phenoxy herbi cides, including those conposed

In whole or in part of 2, 4, S-trichlorophenoxy-
acetic acid or containing some anmount of

2, 3, 7, 8~tetrachlorodibenzo-p-dioxin. The
class al so includes spouses, parents, and
children of e veterans born Defore January 1,
1984, directly or derivatively injured as a
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result of the exposure.

In re "aAgent Orange" Product Liability Litigation, 100 F.RD
718, 729 (EDNY. 1983), mandamus denied, 725 F.2d 858 (2d
Ar.), cert. denied, us , 104 S Q. 1417 (1984
(emphasi s added). The term "Agent Orange" as used in this and

earlier opinions refers to other phenoxy herbicides--Agent
Orange |, Agent Purple, Agent Pink and Agent Green--as Well as
Agent (range. The settlenent covers the clains of all class
menbers. See In re "Agent Orange* Product Liability Litigation,
597 F.Supp. .740, 862-66 (EDNY. 1984) (reprinting settlenent

agreement).

Distribution of prelimnary claimforns began in June
1984. dass nenbers wishing to participate in distribution of
the settlenment fund were required to submt claimforns by the
filing deadline if the injuries believed to be related to Agent
Orange exposure had already become manifest. Those who |ater
learn of adverse health effects previously unknown to themare
required to £ile clains wthi n 120 days of acquiring that

" knowl edge.

The original filing deadline of Cctober 26, 1984 was

extended twice at the request of various veterans groups. The
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final deadline required claimfornms to be delivered or postmarked
by January 15, 1985 Special provision was nade for veterans
whose nanes were on a list provided by the Veterans

Adm nistration in Decenber 1984. A postcard was nailed to each
of these individuals wth instructions to sign and return it if
that person had not previously received a claim form once a
claimformhad been mailed, that individual had 30 days to
conplete and return it. Simlarly, a person who wote or called
requesting a claim formby January 2, 1985 was given 30 days to
conplete and return a claim form once one had been mailed to that

individual.

To date, about 245,000 clains have been filed with the
Agent Orange Conputer Center, the facility that has been
processing claimforns under court supervision. About 12,000

of themwere filed after the applicable deadline.

A significantly higher number of clains has been
received than was originally anticipated. The aggregate nunber °
of clains submtted, however, has little bearing on the question
of how many clains have any nerit. Many clains appear to have
been submtted because various organizations have advised
veterans to file clains whether or not anything was wong wth

them and whether or not any problens they may have coul d
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conceivably be related to Agent (Orange exposure. See Menorandum
of Agent O ange Pplaintiffs' Managenent Conmttee in Qpposition to
Report of the Special Master Pertaining to the Disposition of the
Settlement Fund, filed May 7, 1985, pp. 7, 14

The S180 million settlenent fund has been accruing
interest since the date of settlenent and now totals over
$195 mllion. On January 7, 1985, attorney fees and expenses
anmounting to about $9.3 mllion were awarded. This award has not
been paid pending appeals. Mtions for reconsideration of a
nunber of these fee awards are presently pending before the
Magi strate. The portion of the settlenent fund available for
distribution now anounts to about $185 mllion, a figure subject
to adj ustnent when the final decision on reconsideration of
attorney fee awards is nmade. A total of about $200 mllion
shoul d be available for distribution to the class once appeal s

have been conpl et ed.

Following the public hearing on distribution held on
March 5, 1985, the court received a nunber of subm ssions that
_required thorough review The Agent (Oange Plaintiffs'
Managenent Committee had requested and were granted additional
time to address the nerits of the plan submtted by Special

Master Kenneth R Feinberg. Their conmments were forwarded to the
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court on May 6, 1985. Individual letters from veterans

organi zations and nmenbers of the class received by My 15, 1985
were all considered by the court. The nunmerous distribution
proposal s, extensive testinmony and other commentary on various
proposals all were evaluated carefully in reaching a decision on
which plan was nost practicable and fair.

II. LEGAL STANDARDS FOR FUND DI STRI BUTI ON

The court's responsibility for ensuring that a
satisfactory and equitable distribution plan is inplenented
derives fromthe requirement that settlenent of a class action
have court approval. Fed. R CGv. P. 23(e); see, e.g.,
Curtiss-wright Corp. v. Helfand, 687 F.2d 171, 173-75 (7th Gr
1982); Beecher v. Able, 575 F.2d 1010, 1016 (2d Qr. 1978).
"until the fund created by the settlement is actually

distributed, the court retains its traditional equity powers."
Zients V. Lamorte, 459 F.2d 628, 630 (2d Gr. 1972). The Rule
23(e) standard of fairness, adequacy, and reasonabl eness "applies

with as nuch force to the reviewof the allocation (planl as it
-does to'the review of the overal|l settlement between plaintiffs'
and defendants.” |n re Chicken Antitrust Litigation ATEIican
Poultry, 669 F.2d 228, 238 (5th Gr. 1982). So long as there is
no "abuse of discretion," the district court's decision on
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distribution details is binding. See, e.q., In re Equity Funding
Corp. of Anerica Securities Litigation, 603 F.2d4 1353, 1362, 1365
(9th Ar. 1979); wWest Virginia v. Chas. Pfizer & (., 440 F 2d
1079, 1085 (2d cir.), cert. denied sub nem. Cotler Drugs, Inc. v.
Chas. Pfizer & Co., Inc., 404 US 871, 92 SG. 81 (1971). The
broad general powers of the court are enhanced in this case by

the settlenent agreement itself granting the court “continuous
jurisdiction, control and supervision" of the fund. In re "Agent

Orange" Product rLiability Litigation, 597 F. Supp. 740, 864
(EDNY. 1984). See Curtiss-Wright Corp. v. Helfand, 687
F.2d 171, 173 (7th Gr. 1982).

This is a diversity tort class action. Aclass
menber's substantive right to recover for personal injuries
arises under state law rather than federal law |n_re "Agent
Orange" Product Liability Litigation, 597 F. Supp. at 799-816

(conflict of laws and statutes of limitations); 580 F. Supp. 690

(EDNY. 1984) (general discussion of conflict of laws). In |
appro{/i ng a distribution plan in such an action pursuant to Rule |
23(e)‘, care nust be exercised to see that the plan is consistent -
with substantive rights to damages governed by state law See 28
U.s.C. § 2072 (Rules Enabling Act).
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Traditionally, a tort plaintiff's entitlement to
danmages requires a particularized show ng of individual causation
and injuries. Faithfulness to traditional tort rules in
di sbursing a class action settlenent fund thus would require "the
court to weigh the strengths and weaknesses of the clains of each
class nember against each of the settling defendants,” a truly
hercul ean task, "rendered a practical inpossibility [ig}] * * *
the settling defendants agreed to and did participate only in a
joint settlenent wherein the breakdown of the contribution from
each of the individual defendants was not disclosed.” |n re
Equi ty Funding Corp. of Anerica Securities Litigation, 603 F 2d
1353, 1365 (9th Gr. 1979). Moreover, in the case of Agent

Gange inplenmentation of any distribution plan based on

traditional tort principles is inpossible because of a virtua
absence of proof of causation, financially inpracticable because
of administrative costs, and not feasible for other conpelling

reasons. See infra Part III.

Under such circumstances, the consensus of state |aw,

see In re_"Aéént Orange® Products Ljability Litigation, 580
F.Supp. 690 (EDNY. 1984), undoubtedly woul d pernit al ternative
met hods of disbursenent to be considered in undertaking "the
al nost inpossible task of determning the distribution of the

settlenent fund anong the nyriad claimants.” |In re Equity
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Funding Corp. of America Securities Litigation, 603 F 2d 1353,
1365 (9th Gir. 1979).

Al ternative nmethods of distributing a settlement fund
may be premsed on a rationale simlar to the ¢y pres doctrine of
testanentary interpretation. See West Virginia v. chas. Pfizer &
Co., 440 r.2d 1079, 1085-91 (2d cir.), cert. deni ed sub nom.
Cotler Drugs, Inc. v. cChas. Pfizer & Co., Inc., 404 US 871, 92
SQG. 81 (1971); In re Folding Carton Antitrust Litigation, 557
F.Supp. 1091, 1108-09 (ND r11. 1983), aff'd in pertinent part,
744 F.2d 1252, 1254 (7th Gr. 1984), petition for cert. filed, 53
U.S.L.W. 3600 (US Feb. 7, 1985) (No. 84-1266). Since the

settlenment agreenent does not provide for automatic reversion of

any portion of the settlenent fund except on disapproval of the
settlement, there is no basis for objecting to the node of fund
allocation anong the plaintiffs on the ground that the court
lacks ¢y pres authority. See Beecher V. able, 575 F. 2d 1010,

1016 n.3 (2d Gr. 1978) (distinguishing fluid class recovery

hol ding of Eisen v. carlisle & Jacquelin, 479 F.2d 1005 (2d Qr.

1973), vacated and remanded on qther gqrounds, 417 US 156, 94
S a. 2140 (1974)).

. COVPARI SON OF VARI OQUS PRCPCBALS FCR DI STR BUTI ON
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A nunber of general principles and specific suggestions
for distribution were put forward at the 1984 Fairness Heari ngs.
See |N re "agent Orange® Product Liability Litigation, 597
F. Supp. 740, 858-61 (EDNY. 1984). Helpful coments al so were
made at the March 5, 1985 hearing on proposals for a distribution

plan and in many witten submssions to the court. Anong genera
criteria proposed were that a sinple and easily adm nistered
benefits program should be inplenented, sinple eligibility
criteria should be devel oped to the extent possible, transaction
costs such as attorney and expert fees and admnistrative

over head shoul d be mibimized, those veterans who nmost needed hel p
shoul d be given the nost assistance, a national center for

assi sting Vietnamveterans shoul d be established, and a fund
shoul d be set aside to help children with birth defects. These
suggestions have been given substantial weight in developing this
distribution order. The various distribution proposals submtted

to the court will be described and analyzed bel ow.

A Postpone Distribution Until the United States Has
Accepted its Responsibility

There iS a strong body of opinion anong the veterans
that a considerably larger fund is required. Wile this view
obviously has merit, no further funds are available fromthe

def endant chemcal conpanies. See In re "Agent Orange" Product
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Liability Litigation, 597 F.Supp. 740 (EDNY. 1984) (opinion on

fairness of settlement).

A strong argument has been made by many veterans that
the United States should participate in the settlenent. The
facts developed to date strongly support the view that the
government knew or should have known of the dangers involved in
the use of Agent Orange and that the governnent nmade a cal cul ated
--and perhaps justifiable--choice t0 use the chemcals in order
to save the lives of many nmenbers of the arnmed forces and perhaps
civilians by making it easier to deal wth ambushes from jungle
and brush hiding places. The government has refused to discuss
settlenment and it cannot be held l[iable as the law has been
interpreted. See 597 P.Supp. at 879; 603 F. Supp. 239 (EDNY.
1985) (dismssing individual actions against governnent);
F.Supp. , MDL No. 381 (EDNY. My 9, 1985) (dism ssing
third-party actions against government).

The governnent should not, however, refuse to cooperate
with the Special Master and others in inplenentation of the
~distribution plan.  Such cooperation could include access to
experts, hel p inobtaining and interpreting mlitary records, and
assistance in coordination with benefit and social service

prograns. The Social Security Adm nistration and personnel of
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ot her government agencies have already been helpful in the
process of fashioning a distribution plan.

By passing |egislation providing for possible
conpensation of veterans for Agent (range exposure, Congress in
effect has promsed to make adequate conpensation avail able
shoul d there be established at any time in the future a
satisfactory scientific basis for finding a causal |ink between
Agent Orange exposure and any medi cal problens fromwhich Vietnam
veterans suffer. See veterans' Dioxin and Radiation Exposure
Conpensation Standards act, Pub. n. 98-542, 98 Stat. 2725 (1984).
The Act states that "[tlhere i S sone evidence that chloracne,
porphyria cutanea tarda, and soft tissue sarcoma are associated
with exposure to certain levels of dioxin as found in some
herbicides * * *,» 1d. S 2(5), 98 Stat. 2725. It establishes a
presunption of causation for chloracne, a skin rash, and
porphyria cutanea tarda (PCT), a liver disorder, if either of
those di seases becanme manifest within one year of a veteran's
departure from Vietnam In the absence of evidence overcom ng
the presunption, interimdeath or disability benefits are payable
for the périod from Cctober 1, -1984'to Septenber 30, 1986. See
id S9 98 Stat. 2732; HR Rep. No. 592, 98 cong., 2d Sess.
10-11, reprinted in 1984 US Code Cong. & Ad. News 4449, 4457,
Explanatory Statenment of House Bill, Senate Amendment, and
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Compromise Amendment, 98th Cong., 2d Sess., 130 Cong. Rec.
HL1161 «(dailyed. Cct. 3, 1984), reprinted in 198 US Code
Cong. & Ad. News 4470, 4477-78.

The Admnistrator of veterans' Affairs wll appoint
a Veterans' Advisory Committee on Environnmental Hazards, an
ei ght - nenber panel of which will evaluate scientific studies on
t he connection between di oxi n exposure and adverse health effects..
Act 8 6, 98 Stat. 2729-30. For diseases other than chloracne,
PCT and soft tissue sarcoma, the Admnistrator after considering
the panel's advice will determ ne whether or not "there is sound
scientific or medical evidence" of a causal connection to
exposure to dioxin-contaminated herbicides. |d. 8 s(b)(2)(B), 98
Stat. 2728. For all diseases meeting this threshold and for
chl oracne, PCT and soft tissue sarcoma, the Admnistrator in
prescribing regulations for the resolution of clainms for benefits
wi || nmake determ nations "based on sound nedi cal and scientific
evi dence" about whether service connection will be granted in the
adj udi cation of individual cases, specifying the factors to be
considered in and circumstances governing the granting of service
-.connection. |d. Ss(2yar, ¢3), 98 Stat. 2728-29.

O April 22, 1985, the Veterans Adm nistration issued
proposed regulations to inplement the Act. See 50 Fed. Reg.
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15,848-55 (1985) (to be codified at 38 CF.R §§ 1.17, 3.102,
3.311a-3.311b, 3.813). The rules establish a formal procedure
for evaluating scientific or medical studies on the connection
between dioxin exposure and adverse health effects. They also
fulfill the statutory requirenment that the VA issue rules

speci fying whether and under what circunmstances chloracne, PCT

and soft tissue sarcomas will be recognized as service-connected.

Proposed section 1.17 provides that, fromtine to tineg,
the Adm nistrator will publish evaluations of scientific or
medi cal studies on causation in the Federal Register. It also
states that the factors that will be considered in evaluating a
study include (1) statistical significance and replicability of
the study's findings, (2) whether the study and its findings have
wi thstood peer review, (3) whether nethodology is sufficiently
described to permt replication, (4) whether the findings are
applicable to veterans exposed to dioxin, and ¢5) the views of
the appropriate panel of the Veterans' Advisory Conmmittee on
Environnental Hazards. 50 Fed. Reg. 15,852 (to be codified at 38
CFR §117).

Proposed section 3.31la addresses the connection

between di oxi n exposure in Vietnamand specified diseases. It
presunes exposure for any veteran who served in VMietnam during
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the Vietnamera, and provides that the date of the veteran's
exposure wi |l be considered to be the date of the veteran's
| atest departure fromVietnam 50 Fed. Reg. 15,853 (to be
codifiedat 38 CFR § 3.311a(4)(b)).

Service connection for resulting disability will be
granted for chloracne manifested not |ater than three nonths from
the date of exposure, id. (to be codified at 38 CFR
8 3.311la(4)(c)), absent a supervening cause. Id. (to be codified
at 38 CF.R § 3.311a(4)(e)). No other diseases will be
consi dered service-connected, because "[slound scientific and
medi cal evi dence does not establish a cause and effect
rel ationship between di oxi n exposure and [any other disease].”
1d. (to be codified at 38 CF. R § 3.311a(4)(d)). Service
connection, however, may be granted for a disease shown to have
been incurred in or aggravated by active service. 1d. (to be
codified at 38 CF.R § 3.31la(4)(g)). Interimbenefits will be
avai | abl e for chloracne or PCT that became manifest within one
year“after the date of the veteran's nost recent departure fron1;
Vietnam.lundéf the statutory presunption of causation. 50 Fed.

‘Reg. 15,854-55 (to be codified at 38 CF.R $ 3.813).

The absence of a sound scientific basis for finding
causation and service connection for diseases other than
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chl oracne under section 5 of the Act, and the narrow scope of
presuned causation for certain diseases under section 9 of the
Act, suggest that few if any veterans are currently eligible for
disability benefits under the Act. No cases have yet been
certified as warranting a disability finding for the pur pose of
receiving benefits. Letter fromArvin Maskin, Trial Attorney,
Torts Branch, Civil Division, United States Departnent of
Justice, dated May 15, 1985  Should further studies reveal sone
link between dioxin exposure and the veterans' nedical problens,
the procedure set up to add diseases to the list of those
presunptively considered causally connected is designed to give

adequate protection to the veterans.

Unfortunately, the Act did not take into account the
wi despread fears of genetic and other damage to the veterans®
wi ves and children resulting fromthe veterans' exposure to Agent
Orange in Vietnam No substantial show ng of causation has yet
been made for this categofy of medical problenms, but it
undoubtedly would ease the tensions and fears anong the veterans
and their fa&flies I f Congress were to expand the scope of the
- Act to include danmage to the veterans' wives and children. cf.
_Ih re "Agent Orange” Product Liability Litigation, 597 F.Supp.
740, 853-54 (1984) (discussing limted Veterans Admnistration

benefits currently payable to spouses and children of veterans).
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|f use of the VA as a conpensation nechani smwere deened
undesirable for admnistrative reasons, the Advisory Commttee
panel could report directly to Congress and direct |egislative
action could be taken on their findings as appropriate. @ven
the current state of scientific know edge on causation, the
potential cost to the governnent of naking such conpensation
avai | abl e would be negligible, While the benefit in terns of a
sense of security and the assurance that the government really
does care would be enormous. The Special Master is directed to
bring this matter of possible amendnent of the veterans®' Dioxin
and Radi ation Exposure Conpensation Standards Act to the
attention of appropriate legislative and executive bodies. He
shal | not, however, |obby in any way on this or other matters
connected with the Agent Orange litigation. Lobbying activities

woul d be inconsistent with his judicial role.

So far as a distribution plan is concerned, it clearly
Is not possible to wait for the government and others to make |
fu_rthér funds and resources available. \W are dealing with a
scarce resource. Many class members have immediate needs, and
much of fhe value of a settlenent lies in the ability to nake
funds available pronptly. The hard choices that nust be nmade in

distribution nmust be made by the court now
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B. Further Research

It is a position of some veterans that further
extensive research to determ ne causation should be undertaken
financed by the nonies available fromthe fund. They would hol d
di stribution in abeyance pendi ng conpl etion of such research.
This expenditure is not warranted. The governnment has conpl et ed
and has under way studi es costing approxinately $150,000,000.
There is no reason to believe that any studies under court
auspi ces undertaken at this tinme would add substantially to
scientific know edge, and in the interimno class menber woul d
receive any benefit fromthe settlenent. <c£. In re Folding
Carton Antitrust Litigation, 744 F.2d 1252, 1254-55 (7th Gr.

1984) (allocation of unclained portion of fund to research not

perm ssi bl e when existing efforts would be duplicated), petition
for cert. filed, 53 uv.s.L.w. 3600 (US Feb. 7, 1985)

(No. 84-1266); |n re "Agent Orange" Product Liability Litigation,
597 F. Supp. 740, 859 (EDNY. 1984) (waiting for devel opment of
perfect plan, assumng one can be devised, loses much of the

value of a settlement, which makes funds available immediately).
So far as research is concerned, the government has effectively

assumed its obligation.
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The only research for which the court will authorize
funding is that incidental to the work of the class assistance
foundation. See infra Part V.DO Research-related services could
forma valid conponent of the foundation's programin two |imted
respects. First, monitoring and oversight of existing research
could be funded to ensure that all research gaps are addressed,
that data analysis takes into account all possibilities, and that
research is performed thoroughly and efficiently. Second, if
financially feasible and to the extent not addressed by other
sources, limted funds m ght be provided for specific, applied
research to devel op techniques to help treat the medical problens
of the class. For exanple, it may cone to the attention of the
foundation as a result of the nmonitoring of some of its grants
that particular research is required. There would be no
objection to using limted funds to "seed" such research or to
seek governmental or private resources to conduct it if the
probability of benefit to the class is substantial.

c. Medi cal Treatnment and Health Care Services

Many class nenbers have suggested funding a variety of
. medi cal treatment and health care services ranging fromthe
establishnent of a hospital for Agent Qange class menbers to
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t he purchase of medi cal and health insurance. For a nunber of

reasons, these suggestions cannot be adopt ed.

The funding of a hospital for the treatnent of problens
believed to be related to Agent Orange exposure is inpractical.
- Expenditure of the entire settlenment fund would be required to
set up an institution of any significant size. Qperation costs
would be very great. FEven if the fund were not exhausted by
capital expenditures, it soon would be by a variety of required
subventions. In general, there is no shortage of hospital beds
inthis country. Mrreover, even if the proposed hospital were
centrally located, very few class menbers would be able to use it.
Provi di ng good hospital care is an obligation of the Veterans

Adm ni stration.

A nedical insurance plan is undesirable for several
reasons. First, it would essentially duplicate rat her than
suppl enent existing services. The Veterans Admi nistration has
been criticized by many class nenbers. Nevertheless, it is
oblfgated to provide free nedical treatnent to Vietnamveterans
'~ who may have been exposed to a toxic substance found in
her bi ci des and whose health problens are not clearly attributable
to other causes. See 38 vu.s.c. S 610. In addition, many if not
most class nenbers have access to private nedical insurance or
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are eligible for Medicare or Medicaid. An Agent O ange nedical
i nsurance plan would sinply duplicate coverage and perhaps

di spl ace benefits provided under private insurance contracts or
governnental programs. In effect, the fund would be used to
benefit not veterans, but private insurers or governnenta

assistance prograns.

Second, the fund could not afford to provide
substantial medical insurance coverage. A program offering
conpr ehensi ve naj or nedi cal insurance would be prohibitively
expensive.  Conprehensive major medical coverage typically costs
$1,000-$1,200 per person per year for a normal popul ation.
Report of the Special Master Pertaining to the Disposition of the
Settlement Fund, dated February 27, 1985, p. 72 n.33 ("Special
Master's Report"). Miltiplying this figure by the approxinately
245,000 clainms already filed yields a cost of over $245 nillion
for one year. And this cost does not take into consideration the
fact that the claimants are a self-selected popul ation,
presunabl y including many with severe nedical problenms, so that
prem uns would@ have to be nuch higher than for an average

popul ation.

A catastrophic health insurance plan also would be very

expensive. For exanple, catastrophic nedical coverage, with a
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$100,000 deductible per year, costs about $100 per year per

person for a normal population. Special Master's Report, p. 73
n.34. Doubled for a self-selected population with severe nedica
problens, and nultiplied by 245000 claimnts, the cost woul d
total $49 mllion per year. Provision of full coverage for
preexisting medi cal conditions would be even nore expensive.

Such a plan m ght be affordable for a few years as the sole
program offered by the fund, but it would only benefit those
claimants who are relatively well-off. Caimants with severe,
long-termillnesses who do not have substantial financial
resources or insurance would be unable to pay the costs needed to
trigger catastrophic coverage. Such claimants instead woul d
probably receive assistance from various governmental prograns.
Thus, for the nost needy clai mants, catastrophic health insurance
woul d provide no additional benefit. Such a programclearly is

an undesirabl e use of the fund.

A fixed-term hospital indemity insurance plan would be
relatively easy to admnister and could be nade affordable by
limiting the total indemity for each claimant and including a

large deductible.  But paynents would not be high enough to
conmpensate significantly for medical cost. A hospitalization
payment noreover would target settlenent funds toward clainmants
who are not necessarily the nost sick, the nmost disabled, or the
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most i N need. The indemity plan also m ght provide an incentive

to extend hospitalization unnecessarily.
D. High Compensation for Specific Diseases

The Agent Orange Plaintiffs' Management Committee

("pMc") has proposed that a large group of specified diseases be
conpensated if exposure to dioxin-contaminated Agent Qange is
shown. These diseases are suspected of being associated wth
dioxin exposure in |aboratory studies or industrial settings.
This proposal is essentially a tort-based conpensation schene
based upon an assunption of a causal connection between Agent
Orange exposure and a given disease. It requires claimnts to

submt substantial medical, diagnostic and other proof.

The diseases proposed to be compensated include
chloracne; peripheral and central neuropathy; various |iver
di sorders including cirrhosis, chronic hepatitis and porphyria

|

cutaneatarda; gastrointestinal conditions; hematological,

. endocrinal and netabolic problens; all benign and malignant

‘tunmors; and birth defects and niécarriages. See Plaintiffs'
Prelimnary Pan for Alocation and Distribution of Settlenent
Fund, filed Novenber 26, 1984, pp. 9-13. The pMc's proposal also

suggests maki ng payment for some additional nedical problens that
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ngseem 10 have been reported in the literature as possibly
accompanyi ng Agent (Orange exposure." 1d. at 13. These allegedly
Agent QOange-related problens include arthritis, photophobi a,
diarrhea, heart burn and abdom nal pain. 1Id.

Each clai mant who coul d show that he or she suffered
fromone or nore of these nedical conditions would be entitled to
be considered for a benefit paynment. Each claimwould be
discounted to reflect the legal problens with the plaintiffs’
case. An "individual discount factor" also would be applied to
each award to reflect "individual causation risks"--that i S, the
factual problens that would have arisen in proving each
I ndi vidual class member's claimin court. The nethod of
calculating the "individual discount factor” is not clear, but it
woul d take into account such factors as "exposure to Agent
Orange; exposure to dioxin; levels of exposure to Agent O ange
and/or dioxin; individual medical history;, famly nedica
history; lifestyle considerations; various confounding factors; .
specffic causation; proxinate causation; and danages.” |d. at 14.
After legal and factual di scounts had been made, each award woul d
be increased or decreased based on other criteria specific to
each claimant, including availability of collateral source
benefits and nunber of dependents. 1d. at 15
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The PMc's plan suffers froma nunber of serious defects.
Based on the information presently available, no substantial
evidence of causality exists as between dioxin-contamnated Agent
O ange exposure and any given disease or nedical problem wth
t he exception of chloracne--and chloracne al one shoul d not be
conpensat ed according to a spokesman for the PMC  See, e.q.,

In re "Agent Orange" Product Liability Litigation, F. Supp.
L, , MDL MNo. 381, slipop at 3-4 (EDNY. May 9, 1985);
F. Supp. , MDL No. 381, slipop. at 109-10 (EDNY. My

8, 1985); 603 F.Supp. 239, 245-47 (EDNY. 1985); 597 F. Supp.
740, 777-95 (EDNY. 1984): H.R. Rep. No. 592, 98th cong., 2d
Sess. 5, 7, reprinted in 1984 US Code Cong. & Ad. News 4449,
4451, 4453; Transcript of March 5, 1985 Hearing, p. 182
(testinony of David Dean, EBsq.). Any list of diseases such as
that used in the PMCs plan woul d certainly be open to criticism
as arbitrary and lacking in scientific foundation. Moreover,
"[tlhere is a strong likelihood that even if sone causal |ink
coul d be established between Agent Orange and the diseases from |
whi c'h plaintiffs claimthey are suffering, it would be inpossi blé
in frost cases{ to identify the individual class nenbers who were

injured by Agent (range.” In re "Agent Orange” Product Liability

Litigation, 597 F. Supp. at 842. Qeat controversy would attend
the determnations that would have to be nade about whet her

individual claimants' diseases were "caused by" Agent QO ange
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exposure or would have occurred as part of the nornmal background

I nci dence of disease in the general popul ation

Gven the lack of scientific basis for genera
causation and the significant uncertainties involved in proof of
i ndi vidual causation=--that is, the indetermnate plaintiff
problem=-it cannot now be established with any appropriate degree
of probability that any individuals who suffer from the diseases
listed in the pMc's plan incurred themas a result of Agent
(O ange exposure, Or that these diseases are nore likely than
others to be causally related.

It is significant that the PMC has never been able to
estimate the nunber of cases of each of the diseases for which it
woul d conpensate. Nor has it been able to show any evidence that
the incidence of the disease anong Vietnamveterans is greater

than anong a |ike popul ation of nonveterans. See In re "Agent

Orange" Product Liability vitigation, F. Supp. .
(E.D.N.Y. May 8, 1985) (analysis of epidemiological data);
597F. . Supp. 740, 775-95 (EDNY. 1984).

Necessarily, the contenplated inquiry would involve
a great deal of work by attorneys, doctors and clains

administrators. ({aimants would have to assenbl e extensive



34

evi dence including sophisticated nedical tests to prove specific
di seases. Such a requirement woul d be burdensome, expensive and
enotional ly trying for the clainmants. The transaction costs of
such a distribution plan would be substantial.

The cost of establishing the PMC's "individual discount
factor"” could be enormous for both the fund and the claimant,
depending on the degree to which the PMC woul d insist on proof of
causation for each individual clainmant. Even if a categorical
di scount factor were established for each disease based on
probability of causal connection--a determnation that would be
specul ative at best in |ight of presently available scientific
evidence--many variabl es uni que to each individual would have to
be documented and accounted for, all at substantial cost to all

concerned.

No conprehensive estimates of the adm nistrative costs
to the fund and the costs to individual clainmnts of producing
the requisite nedical proof and other docunentation has been
provi ded by the PMC It has been estimated that such a pl an
mght cost as much as $800 to $1,000 per claim See Speci al
Master's Report, pp. 71 n.32, 343, The P\C recently provided a
one-page estimate of the cost of running a clains facility. See

Menor andum of Agent Orange Plaintiffs' Management Commttee in
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Qoposition to Report of the Special Master Pertaining to the
Disposition of the Settlement Fund, app., filed May 7, 1985. The
underlying assunptions and other bases for the figures provided
are not explained. The figures appear to be low for the type and
degree of claims processing required by the PMCs plan. Conpare
1d. with Special Master's Report, pp. 53-54. Moreover, no
estimates of the aggregate transaction costs of the eMc's plan

are given.

A probable result of inplementing this plan would be
that too great a share of the fund would go to [awers and
medi cal experts in a vain effort to capture a will-o'~the-wisp
causal connection that sinply cannot be established at this tine.
Moreover, a handful of veterans m ght get large recoveries, while
the vast nmgjority would get nothing, all on the basis of
controversial and specul ative causal distinctions. This kind of

lottery is inequitable and inappropriate.

The PMC's plan could be nodified to elimnate much of
 the-adninistrative costs and costs to the clainants. The list of -
conpensabl e nedi cal conditions could be linited to a small nunber
of relatively rare diseases that m ght be caused by dioxin
exposure, diseases that are unconmon in the general popul ation

and easily diagnosed. Such a plan would have the seemng virtue
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of addressing a common, albeit m staken perception of causality
hel d by even educated |aypersons: Because the listed diseases
woul d be unusual, a clainant suffering fromone of themm ght
wel | believe that his or her condition was unique in the general
popul ation and that its cause nust be related to the veteran's

speci al experience in Vietnam

In fact, based on currently available scientific
evidence, there is no reason to believe that the incidence of any
unusual physical problemis greater anong those exposed to Agent
Qange than among any simlar cohort of the unexposed. The
number of cases of these diseases anong class nembers could be
estimated fairly accurately for past and future years. see,
e.g., IN re "Agent Orange” Product Liability Litigation, 597
F.Supp. 740, 786 (EDNY. 1984) (chart show ng cunul ative
expected nunber of deaths broken down by cause);  F Supp.

, M.D.L. No. 381, slipop. at 81 (EDNY. My 8 1985

(nmortality caused by hepatitis). (ass nenbers suffering from

such diseases could be ascertained by nedical exam nation.
.Expdsure deterninations would be no nore difficult than under any
other plan. | See infra Part 1v.p. Detailed inquiry into
"individual di scount factors®™ could be elimnated. Award grids
based on severity could readily be devised. The nunmber of awards

would be no nore than a few thousand.
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Such a plan would result in average recoveries of
several hundred thousand dollars with relatively |ow aggregate
transaction costs. The same fundamental difficulty associated
with any tort-based conpensation schenme, however, would persist:
No factual basis exists for choosing or excluding any disease,
since causation cannot be shown for either individual claimnts
or individual diseases with any appropriate degree of probability.
The choice of diseases and hence persons to be conpensated is
essentially arbitrary.

Approval of the PMC plan in any formwould be
inconsistent with the court's responsibility to the class under
Rule 23(e) to provide for an equitable allocation of the
settlement fund. See, e.g., Curtis-Wright Corp. V. Helfand,

687 F.2d 171, 174-75 (7th Qr. .1982); In_re Equity Funding

Corp. of Anerica Securities Litigation, 603 F.2d 1353, 1363, 1365
(9th Gr. 1979); Beecher v. Able, 575 F.2d 1010, 1016 (2d Grr. ‘
1978); Zients v. Lamorte, 459 F.2d 628, 630 (2d Gr. 1972); In re
: Fol ding Carton Antitrust Litigation, 557 F. Supp. 1091, 1108-09
(ND 111. 1983), aff'd in pertinent part, 744 F.2d 1252, 1254-55
(7th Qr. 1984), petition for cert. filed, 53 u.s.L.w. 3600 (US
Feb. 7, 1985) (No. 84-1266).
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E Death and pisability Payment Program and

Class Assistance Foundation

A distribution plan for a settlement in a tort class
action should as far as possible reflect the traditional tort |aw
principle that individuals will receive nmonetary conpensation for

their injuries. See supra Part Il. The conmon |aw generally

hol ds that money danages are a preferred remedy. Mny class
menbers apparently have assumed that the distribution would be
based on this premse. Accordingly, a major portion of the
settlement fund should be distributed in the formof individua

awards if at all possible.

To be both practicable and fair, a program of
individual benefits nust mnim ze transaction costs, be
relatively easy to admnister and involve relatively sinple,
under st andabl e and objective eligibility eriteria, while
maxi m zing protection of those said to have suffered as a result
of exposure to dioxin-contaminated Agent Orange. The presently
avai | abl e evidence of causation is far too specul ative to serve
as the prinmary basis for a distribution plan, although exposure |
nust be used as an eligibility criterion because of the class

definition.
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The only realistic neans of proceeding with
distribution that sufficiently addresses these concerns is
enbodied in the Special Master's Report. Paynents will be nade
for death and long-termtotal disability among veterans. See
infra Part IV. Three-quarters of the settlenent fund, or
$150 million, W ll be set aside for this program, which will be
adm ni stered by an insurance company or other appropriate
disbursing institution or institutions, subject to court

supervision. Only those exposed will be eligible.

Under this plan only totally disabled veterans and the
surviving spouses or children of deceased veterans wll receive
i ndi vi dual cash awards. The class as a whol e, however, wll
benefit significantly in other ways. As discussed infra Part V,
about one-quarter of the settlement fund, or sonme $45 million,
will be turned over to a class assistance foundation. The
foundation w Il fund services on behalf of the class as a whole,
including aid to children of veterans and their famlies in
coping with birth defects. The foundation's work will provide
useful and meani ngful benefits to those class nenbers not
eligible for'direct individual awards. About 2.0% of the fund,
cor $4 nmillion, will be available to be administered separately
for the benefit of Australian and New Zeal and clainmants. See
infra Part M.
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G ven "the mani fest inadequacy of the alternative
solutions that have been proposed," In re Folding Carton
Antitrust Litigation, 557 F. Supp. 1091, 1109 (ND 1I1il. 1983),
aff'din pertinent part, 744 r.2d 1252, 1254 (7th Gr. 1984),
petition for cert. filed, 53 u.s.L.w. 3600 (US Feb. 7, 1985)
(No. 84-1266), this plan provides the only reasonable formula for

distribution. See id.: ln re corrugated Container Antitrust
Litigation, 659 F.2d 1322, 1328-29 (5th Gr. 1981), cert. denied,
456 US 998, 102 S . 2283 (1982); Detroit v. Ginnell corp.,
356 F.Supp. 1380, 1388-89 (SDNY. 1972) (under across-the-board

settlenent distribution, "some clainmants will receive |less than

they are entitled to, as a percentage of actual damage suffered,
whi | e others receive more,™ but "the fornula adopted is the only
realistic one" available), aff'din pertinent part, 495 F. 2d 448
(2d Gr. 1974); supra Part |I.

V. PAYMENTS FCR DEATH AND TOTAL DI SABI LI TY

Under the payment program individual awards will be
made only to exposed veterans who suffer from long-term total
disabilities and to the surviving spouses or children of exposed
veterans who have died. A nunber of reasons exist for channeling
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I ndi vi dual compensation payments to class menbers in these

categories.

First, the settlenment fund, though large in absolute
terns, IS not sufficient t0o satisfy the claimed |osses of every
class nenber. An “equitable allocation of the large settlenent
fund [must be nade] anmong the even larger clains of the various
class nenbers." |n re Equity Funding Corp. of Anerica Securities
Litigation, 603 F.2d 1353, 1363 (9th QGr. 1979). Although a
meani ngf ul individual cash award cannot be paid to every

claimant, a class assistance foundation wll be created to fund
services to help neet the needs of the entire class. Every class
menber will be eligible to benefit fromthis aspect of the
distribution plan. Seeinfra Part V.

Second, however slight the suggestion of a causal
connection between the veterans' nedical problenms and Agent
Orange exposure, even |less evidence supports the existence of an
associ ation between birth defects and exposure of the father to |
Agent Qange ’in_\ﬂ etnam See In re "“Agent Orange™ Product
',Li__abg ity Litigation, 597 F. Supp. 740, 777-95 (EDNY. 1984).
This distinction does not inply that the mscarriage and birth

defect clains were frivolous: If the spouses and children of the

veterans were "conpletely w thout any colorable |egal clains
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against defendants, it would [bel an abuse of the court's
discretion to allow themto share in the settlement fund." In re
Chi cken Antitrust titigation Anerican Poultry, 669 F.2d4 228, 238
(5th Gr. 1982). Yet, if one set of clains had a greater

|'i kel ihood of ultinmate success than another set of clains, it is
appropriate to weigh "distribution of the settlenent * * * in
favor of plaintiffs whose clainms conprise the set" that was nore
likely to succeed. In re Corrugated Container Antitrust
Litigation, 643 F.2d 195 220 (5th Qr. 1981), cert. denied, 456
US 998, 102 S Q. 2283 (1982). See also |n re Equity Funding
Qorp. of America Securities Litigation, 603 F.2d4 1353, 1364-66
(9th CGr. 1979); In re Investors Funding Corp. of New York
Securities Litigation, 9 Bankr. 962, (SDNY. 1981); Dunn v.

H. K. Porter Co., Inc., 78 FRD 50, 53-54 (ED Pa. 1978); cf

.
—

Holwmes v. (Continental Can Co., 706 F. 2d 1144, 1148 «(iith Qr.
1983) ("there is no rule that settlenents benefit all class

menbers equally® and "higher allocations to certain parties [nay

be] rationally based on legitinate considerations").

| Thfrd, the plan targets for benefits those veterans who
~have suffered the nost severe injuries. Limting the programto
death and total disability benefits wthout requiring proof of a
specific disease or a causal connection also mnimzes

transaction costs, which would alnost certainly be overwhel mng
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i f any of the other individual award proposals submtted to the
court were inplenented. See, e.q., supra Part III.D. Proof of
eligibilitywll berelatively sinple and will not inpose on the
applicant the enormous burdens of producing vol umes of medical
records and payi ng expensive nedical and legal fees for
conplicated processing and testing. An outside contractor such
as an insurance conpany has the necessary skills and experience
and can process such clains at m ni numcost to the fund,
particularly because relatively little documentation and handling
wi Il be needed. Creation of a costly new clai ns-processing
bureaucracy, which would devour noney that should go to class
members, thus is avoided. "The proposed nmet hod of distribution
w ||l maximize the value of the recovery actually received by the

class." Chio Public Interest Campaign V. Fisher Foods, Inc., 546
F.Supp. 1, 11 (ND Chio 1982).

Finally, this plan "obviatels] the necessity for
particularized proof and is "a fair response to the particular
difficulties that this class would have in gat hering and
presenting evi dence of danages.” 1In re Chicken Antitrust
Litigation Anerican Poultry, 669 F.2d 228, 240 & n.20 (5th Qr.
1982). See also pettway v. Anerican cast Iron Pipe Co., 494 F 2d
211, 260-63 (5th Gr. 1974), cert. denied, 439 US 1115, 99
SQG. 1020 (1979); women's Conmttee for Equal Employment




Opportunity V. Nati onal Broadcasting (., 76 FRD 173, 17879
(S.D.N.Y, 1977).

In distributing the settlenment fund, every possible
effort should be undertaken to alleviate the suffering of nen,
wonen and children in the class. But compassion, though
heartfelt, mnust bé tenpered with a down-to-earth sense of what
can and what cannot be done. The needs of the class nust be
wei ghed against the realities of what can be acconplished given
t he amount of noney avail abl e, the danger that admnistrative,
medi cal and legal costs will bankrupt the fund, and the premse
that if anyone was injured by Agent Qrange it was the veterans
who were directly exposed. Attainment of a just result requires
that a bal ance be struck anong "conpeting notions of
reasonableness,” in favor of the veterans thenselves. |n re
Corrugated Contai ner Antitrust Litigation, 659 F. 2d 1322, 1325
(5th Gr. 1981), cert. denied, 456 US 998, 102 S Q. 2283
(1982). The choices are difficult, but they nust be made.

A Compensable Death or Disability

Anards will be made for the death or total disability
of a veteran. Al deaths and total disabilities will be

compensabl e, regardl ess of what di sease was the cause, unless
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predom nant|y caused by trauma, whether or not self-inflicted.
Al'l veteran claimants who file aclaimw | receive a notice
confirmng that they or their eligible survivors may file for
conpensati on upon proof of exposure if death or total disability
occurs before the expiration of the payment program See infra
Part viI.a.l.

The reasons for limting conpensation to death and
total disability have already been stated. The exclusion of
traumatic injuries rests on di fferent grounds. The causal
connection between Agent Orange exposure and specific health
conditions is too speculative to serve as a basis for
distribution, but injuries and deaths neverthel ess may be
excluded as not compensable if they are manifestly unrelated to
Agent Orange exposure--for example, those incurred in autonobile
accidents, homicides, suicides and war wounds. Gven that a
relatively limted fund nust be distributed anong a |arge nunber
of potentially eligible claimants, it is reasonable and equitable
to exclude those clains that are unquestiomably unrelated to |

Agent Qrange”exposure in Vietnam

Denial of conpensation for all deaths or disabilities
resulting fromtraumatic injuries will elimnate the nost
preval ent causes of death or disability that are clearly
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unrelated. It is reasonable to nmake self-inflicted injuries or
suicides ineligible for paynent as well, notw thstanding the
theoretical possibility that Agent Orange m ght have contributed
in sone way to the depression that induced the injury. Arule
that holds veterans responsible for self-inflicted harm wil
counteract any incentive toward suicide that provision of a death
benefit fromthe fund to a veteran's eligible survivors m ght

unintentionally create.

A rule that excludes traumatic, accidental and
self-inflicted injuries Wwll be sinple to admnister. They are
relatively easy to define and determne. Aside frominjuries in
these categories, all others will be compensable. Few nmedica
conditions are uncontrovertibly unrelated to Agent QO ange
exposure. A determnation of whether one of these conditions
caused a particul ar veteran's death or disability would require
conpl ex procedures that would be far too costly and

time-consuming.
B. Determining Total Disability

An objective test for disability is needed that wll

provi de clear, easily adm nistrable guidelines. The enornous
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expense and time required for individual adjudication hearings

nmust be avoi ded.

Determ nations of long-termtotal disability will be
based on the definition of disability found in the Social
Security Act. 42 u.s.c. §§ 301-1397f. Section 223 of the
Act defines "disability" as the "inability to engage in any
substantial gainful activity by reason of any nedically
determinable physical or mental inpairnment which can be expected
to result in death or which has lasted or can be expected to |ast
for a continuous period of not less than 12 nonths." 42 USC
§ 423(d) (L) (A).

Use of the Social Security Act definition of
"disability" has a nunber of advantages. First, it would be
relatively easy to apply given the extensive guidelines and
precedents already devel oped under the Social Security program
Second, claimants are likely to be famliar, at least in general,
with the elenents of disability under this definition. Third, it
woul d provide a cost-effective and easily adm nistered
‘eligibility screen. Since a similar definition of disability
is found in many insurance policies, clains processing facilities
are already equipped to apply such a definition efficiently and
consistently. Fourth, and perhaps nost inportant, the paynent
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program could minimize Sone adm nistrative costs by accepting
Social Security determnations of disability as evidence of
eligibility for veterans who are already receiving disability

benefits.

Because review ng medi cal evidence to determne whether
an individual is disabled involves adm nistrative costs, the
payment programto the extent possible will rely on disability
determ nations nmade by the Social Security Admnistration. Any
veteran claimant certified as disabled by the Social Security
Adm nistration will be considered disabled for purposes of the
paynment program unless the disability was predomnantly caused

by a traumatic, accidental or self-inflicted injury.

It was recommended by the Special Mster that claimnts
who have not applied for Social Security disability benefits, and
who would be eligible for paynments under either the Supplenental
Security Incone (SS) neans test or the Social Security
enplbynent test, be required to apply for Social Security and
exhaust all appeals within the agency before their application
“under the paynment program would be processed. Special Master's
Report, pp. 74-77. Under the Special Master's proposal, once a

veteran had received a final ruling fromthe agency, he would be
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entitled to an evaluation of disability by the program, if that

ruling were unfavorable.

There is considerable merit to this suggestion.
Requiring claimants to apply for Social Security as a
prerequi site to independent determ nation under the paynent
programwoul d result in significant savings in administrative
costs to the fund. This requirement, however, would cause
substantial delay in disbursing paynment to sone claimants, even
t hough the veteran would only need to exhaust his or her appeals

wi t hin the agency.

In addition, the savings to the fund do not justify
burdening the Social Security systemw th the screening costs of
this Agent Orange litigation. The court takes judicial notice of
the fact that the adm nistrative agency is already considerably
strai ned. Pl acing additional stresses on the process to aid
private litigants is arguably against public policy. In any
event, it is unwise and this requirenment is rejected

In the absence of a finding of disability under the
Social Security admnistrative process, a claimant will have the

right to apply to the disbursing agency for compensation. This
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right shall exist even if the claimnt has applied and been

rejected or is awaiting a Social Security disability ruling.

Caimants will be required to submt nedical evidence,
i ncluding records, diagnosis, and test results, simlar to that
required by the Social Security Administration. In deternining
whet her a veteran claimant is eligible for a disability award,
~ the payment programw || take into account, as evidence, a Social
Security determnation that the veteran is not disabled, or
certifications of disability fromother entities such as the

Veterans Administration or private insurers.

c. Proof of Death and Eligible Survivorship

A death certificate ordinarily will be sufficient proof
of death. If the certificate does not adequately state the cause
of death, further docunentation such as nedi cal and hospital
records may be required by the disbursing agency to denonstrate
that death was not predom nantly traumatic, accidental or !

self-inflicted.

The claimant will be required to establish the
deceased's status as a class menber veteran and confirmthe

existence of at least one eligible survivor--a spouse narried to
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the veteran at the tine of death or a dependent child at time of
death. No death benefit will be paid if no such eligible
survivor is living at the tinme of application for an award, see
infra Parts 1v.# and v.a, even if the survivor was alive when the
initial claimformwas filed. If there is a surviving spouse,
the death award will be paid to her. If there is no surviving
spouse, the death award will be divided equally anmong the
dependent children. |f death of a clainant occurs after
application but before the award is made, it will go to his or

her estate.

Proof of eligible survivorshipwll be the
responsibility of the claimnt. Because the nane of a surviving
spouse is generally listed on a death certificate, verification
of eligibility for a spouse will be straightforward in nost
instances. The claimant nust sign a certificate of dependency
for each dependent child. Docunentary evidence will be required
to establish a child' s dependent status. Such evidence nay
include a birth certificate, an adoption order, or a child

support order i ssued by a court.

Use of a dependency test to determ ne whether surviving
children should receive death benefits will to sone extent help

preserve the fund for the nmost needy claimnts. A dependency
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test also is consistent with the objective of maxi m zing benefits
to the younger veterans because they are nore likely to have
dependent children. The increase in admnistrative costs if any
wi Il not be significant.

D. Exposure

Caimants will be required to denonstrate exposure to
Agent Orange or other phenoxy herbicides during mlitary service
inor near Vietnam Exposure is a legitimte and necessary
eligibility criterion because it is enbodied in the class

definition. See Inre "Agent Orange" Product Liability

Litigation, 100 F.R.D. 718, 729 (EDNY. 1983), mandamus denied,
725 F.24 858 (2d Cir.), cert. denied, Uus , 104 S Q.
1417 (1984).

The Special Master's Report reconmended restriction of
eligibility to the 50 percent of veterans nost heavily exposed to
Agent Orange in Vietnam on the grounds that "scientists do agree
that the possibility of adverse health effects increases as the

amount of exposure increases.® Special Master's Report, p. 79
(emphasis in original). Such a restriction would maxi m ze the
i ndi vidual award to each clainmant. The Special Master's Report

al so discussed a graduated paynent approach, under which
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"veterans could be divided into three tiers, depending on whether
they received 1ow, nmoderate or high levels of exposure relative
to the other veterans." 1d4. at 80. The Special Master favored
the 50-percent approach as being easier to admnister and

all owing the maxi mum paynent to be made to a larger number of
claimants. Less highly exposed claimnts under the Special
Master's plan would receive special consideration in the
operation of the class assistance foundation. Id. at 81-83.

(bj ections have been raised to use of either of the
exposure options outlined by the Special Master on the ground
that it would be divisive, causing w despread dissension anong
class menbers. See, e.g., Coments of Vietnam Veterans of
Anerica on Plans Pertaining to the Disposition of the Settlenent
Fund, pp. 7-10, filed April 10, 1985 ("Coments of vva*). vva,
al though generally supporting the Special Master's plan, opposes
maki ng the recommended exposure-based distinctions for two
reasons. First, a strong correlation between adverse health
effects and degree of exposure should be shown before such a
criterion is used in deciding how to allocate the fund. No
_consensus anong scientific experts exists on this poi ht-;
according to WA "the scientific evidence is not advanced enough
to be confident that there is a strong correlation between degree

of exposure and the possibility of injury." 1Id. at 8. Second,
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vva states that "fgliven the exposure information currently
available, one cannot place great confidence in the accuracy of

determ nations on degree of exposure." Id.

The points nade by WA and others on the use of a
graduat ed exposure criterion have merit. The Special Mster's
recommended Net hodol ogy is based on a fundanental theory of
t oxi col ogy concerning the dose-response relationship of toxic
substances. That theory holds that the greater the exposure, the
greater the toxic response. See Special Master's Report, p. 362
So far as is known, all toxic substances act with this
dose-response rel ationship. 1d. at 371. The theory also has
intuitive appeal: If A repeatedly strikes B, B probably is hurt
more than if struck only once. But it is possible that--assuming
sone validity to the theory of causality--individuals could vary
greatly in their susceptibility to dioxin-contaminated Agent
Orange exposure. Sone m ght not experience adverse heal th
effects though exposed to high levels of dioxin, while others
mght fall ill after exposure to relatively low levels. Comments
of WA, p. 8 That is, ¢, who is struck once, may be injured

- more seriously than is B, who is struck ten tinmes.

The probl ens associated with proving degree of exposure

and correlating degree of exposure with probability of injury
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conmpounds the enornmous difficulty of proving causation generally.
As already noted, causality is too speculative a basis for
distribution. Simlarly, the court's duty to ensure an equitable
allocation and the desirability of minimizing discord within the
cl ass where possible, favor rejection of a graduated exposure
factor that lacks a strong enpirical basis.

(n bal ance, these concerns outwei gh the considerations
on which the Special Mster relied. Caimants accordingly wll
be required to denonstrate exposure, but degree of exposure wll

not be considered in making individual awards.

Sone substantial showing of exposure, however, nust be
made to ensure that only class menbers who were exposed receive
paynment. Exposure is a jurisdictional requirement for class
menbership. A presunption that all claimants were exposed is not
wor kable.  This presunption alternative would reduce the maxi mum
possible payment |evel because of the increase in otherwse
eligible clains. That result would be unfair to a truly exposedl
Ic_I ass menber whose award otherw se would be higher. Thus a
presunption of exposure of all Vietnamveterans simlar to th'at
enpl oyed by the Veterans Admi nistration, see 50 Fed. Reg. 15,853
(1985) (to be codified at 38 c.F.R. S 3.311a(4)(b)), cannot be

used in connection wth the payment program
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however, t00 cumbersome, inconplete and lacking in uniformty to
serve as the sole basis for exposure determination, Or even as
the sole adjunct to self-reporting if other alternatives are

avai | abl e.

Under the Special Master's recommendations, a veteran
Who oerformed a job involving direct handling or application of
Agent (Orange, such as backpack spraying, would be deened
exposed. (Oher veterans would be processed under an objective

conputeri zed exposure eval uation system

The net hodol ogy would call for conplex cal cul a-
tions based on information regarding a veteran's
service location and on infornation on spr%ﬁlng
operations obtained fromthe HERBS tape. The
RBS tape is a conputerized record of individua
her bi ci de di ssem nation missions in Vietnam
which was prepared from log books naintained
at US mlitary headquarters in Saigon. The
HERBS tape contains precise information on the
| ocation of spray m ssions, and both the type
and quantity of herbicide used.

Special Master's Report, p. 86 (footnote omitted).

| ‘The HERBS tape does not contain a conplete record of
“herbi ci de spraying in Vietnam At present, it accounts for
neither pre-1965 aerial spraying nor nonaerial spraying. 1Id. at

95. Agent Orange itself, of course, did not cone into use unti
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early 1965, but other phenoxy herbicides had been used earlier.
In re r"agent Orange" Product Liability Litigqation, 597 F. Supp.
740, 775-76 (EDNY. 1984). The National Acadeny of Sciences

neverthel ess has estimated that the HERBS tape covers about 86

percent of herbicide use in vietnam, and updated information nay
becone available in the future. Special Master's Report, p. 95 &
n.42. The Acadeny has concluded that the HERBS tape is a
reliable record of herbicide operations. |d. at 86 n.4l.

The HERBS tape thus can serve as a reasonable starting
point for exposure determnation in conjunction with mlitary
records and clainmants' affidavits asserting exposure.
Accordingly, the Special Mster's reconmendation to this extent
Is adopted. In processing clainms, tw basic steps wll be

followed.

First, a questionnaire will be sent to all clainants.

In addition to providing information concerning death or
‘disability, each claimant will be asked to indicate the dates and
| ocations of the veteran's Vietnam service. |f certain vet erans

or their surviving famlies cannot recall this data, the
institution admnistering the paynent program insofar as possible

wll help such claimants obtain and eval uate infornmation about
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the veterans' service history. Such assistance m ght be provided

through the class assistance foundation. See infra Part VII.A.S.

The questionnaire also will ask whether the veteran
held a job in or near Vietnaminvolving direct handling or
application of Agent Gange. It will include an authorization to

obtain mlitary records to confirmthe claimant's statenents.

Second, the questionnaire data will be analyzed by

objective criteria. The following test will be used:

(1) Any veteran who held a job involving direct
handl i ng or application of Agent Orange will be considered
exposed. This category includes backpack sprayers; sprayers on
airplanes, helicopters or boats; and |oaders or handlers of
spraying equi pment. Mlitary records will be used to confirm

clainms in this category.

(20 Al other claims will be evaluated under a
_corrpLit erized process that will conpare the veteran's | ocat i on
\ dafa with the HERBS tape data to determne the correlation, if
any, between the veteran's whereabouts in Vietnam and the

| ocation of spraying mssions.



60

Exposure to Agent Orange residues from past spraying as
wel | as to contenporaneous Agent Qrange spraying wll be
considered in making this evaluation, accounting for the
possibility that a veteran m ght have been exposed to Agent
Orange not only through his presence in an area during spraying,
but also by walking, sleeping or drinking contam nated
groundwater in or near a contamnated area well after spraying.
But because degree of exposure will not be considered in making
awar ds, and because exposure or its absence will be the centra
criterion, the Special Master's reconmended eval uation
met hodol ogy nust be nodified. The following criteria will be
used in determning whether or not a veteran was exposed to
Agent Orange for purposes of making awards from the settlenent
fund.

First, a veteran who was present in a sprayed area when
the spraying occurred will be considered exposed. Second, sone
temporal and geographic limts nust be set to determ ne whether a
veteran who was in a |location near a sprayed area at or
subsequent to the time of spraying wll be considered exposed.
‘Because location data has not yet been submitted for the veterans
conprising the clains population, the time and place parameters
to be used to determne exposure for fund distribution purposes

cannot be established with certainty at this tinme. Nevertheless,
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sone limts will have to be determned if the exposure
requirement is to have any meaning. In order to give prelimnary
gui dance in structuring the payment program sone tentative
requirenents will be needed. Prelimnary and final tine and
place paraneters will be subject to court approval on
recommendation of the Special Master or disbursing agency in
light of the nature and quality of the data subsequently

submtted by clainants.

Because the HERBS tape does not account for all
possi bl e exposures, an appeal process will be available to
suppl ement HERBS tape determinations. \eterans who claim
exposure despite a contrary exposure index finding could obtain
further consideration of their claims, ordinarily on a witten
record, through an appeal to an independent board of review
See infra Part 1v.H.4. The board of revieww || consider the
veteran's mlitary records and any other docunentation submtted

by the veteran in rendering a decision.

" BE. Paynment Program TiMe Limits

ly those who file tinely claim forns wll be
considered for individual awards. See the filing deadline

requirements outlined supra Part |.
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O the approximately 245,000 clainms received as of the
date of this opinion, about 12,000 were filed late. The nost
conmon reason given for the failure to meet the £iling deadline
Is lack of know edge of (1) the lawsuit, (2) the need to file a
claim or (3) the deadline itself. The court has the power to
accept late clains in the exercise of its equitable discretion.
See, e.g., In re Gypsum Antitrust cases, 565 F.2d 1123, 1128 (Sth
Gr. 1977); Zzients V. Lamorte, 459 F.2d4 628, 630-31 (2d Gr
1972); In re Folding Carton Antitrust ritigation, 557 F. Supp.
1091, 1103-04 (ND 111. 1983), aff'd in pertinent part, 744 r.2d
1252 (7th Gr. 1984), petition for cert. filed, 53 vu.s.rL.w. 3600
(US Feb. 7, 1985) (Nbo. 84-1266); Seiffer v. Topsy's
International, Ine., /0 FRD 622, 625 n.1 (D Kan. 1976).
Accordingly, all claims filed by the date of this opinion will be

consi dered tinely.

No further consideration of clains filed late will be
made unless the court determnes that good and special reason
exisfs for failure to neet the deadline. {ass nenbers seeking
conpensation fromthe fund in the future nust file a claimform
"br application for payment within 120 days after the veteran diés
or learns of a total disability.
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The paynment programwill run for ten years, beginning
January 1, 1985 and ending Ebcanber 31, 1994. No payment will be
made for death or disability occurring after Decenber 31, 1994
Payment will be made for compensable deaths occurring both before
and after January 1, 1985. Payments will be nade for conpensabl e
disability to the extent that the period of disability falls
within the ten years of the program's operation. In addition,
initial claimants will receive a premumto account for each year
the veteran was disabled in the past, up to a total of 15 years.

The court reserves the right to shorten the ten-year
operating life of the payment program shoul d unforeseen
circunstances occur, such as an unexpected and prolonged drop in
interest rates, or a significant increase in clains above those
expect ed.

F. structure and Anount of Disability and Death Benefits

Payment levels will be dependent on the total number of
di sabl ed or deceased veterans for whomclaimis made, the nunber
of claimants neeting exposure requirenents, as well as other
factors relating to how the payment programis struct ur ed. The
figures set forth below are estimates based on data presently |

available. They are subject to adjustnent, either upward or

| downwar d, once suppl erment al infornatian has been submtted by the
claimants.

The figures are derived from (1) quantitative
predictions of death and disability based on statistical analysis

of a randomy selected sanple of claimforns, the court's review
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of another randomy sel ected sample of claim forms, and the
court's experience with disability claims in Social Security
cases, (2 exposure studies and analysis by scientific
consultants, and (3) a cross-check of claimants against Socia
Security disability rolls. None of this data permts firm
extrapolations. Nevertheless, the infornation taken as a whol e
Is sufficiently instructive so that it may reasonably be used for
purposes of this opinion as a basis for estinating the anount of
the awards that ultimtely will be made. As nore preci se data
becones available in the processing of clains by the disbursing

agency, firmer estimates of benefits can be nmade.

1. Disability Benefit

Under the death and disability benefit program outlined
inthis opinion, it is estimated that the maxi numaward for
disability will be about $12,800, paid over a ten-year period.
Under the Special Master's proposed plan, the maxi num paynent
woul d have been about $25,000. Essentially, the difference
ari ses fronlthé hi gher nunber of clainants potentially eligible
~ for conpensation under the nore liberal exposure criteria of the
court's plan, see supra Part 1v.p, and fromthe increase in the

number of clains over the Special Master's estimate, including
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late clains that will be accepted for processing. See supra Part

IV.E.

Disability awards will be payable in annua
installments. |ndividual awards for disability will vary
according to the age of the veteran and the duration of
disability. H gher paynents will be nade for longer disability
periods and to younger veterans. D sability anards will end if
the period of total disability ends, through either recovery or

death.

(a) Variation in Award Based on Age and Year of

Qccurrence.  This litigation concerned the exposure of young
servicepersons to dioxin-contaminated Agent Qange in Vietnam

In a young popul ation, the background incidence of

di sease-connected disability and death is relatively |ow
Consequently, the disabilities and deaths of young veterans
occurring relatively soon after their return fromVietnamare
more |ikely to be perceived as associated with Agent QO ange
.expdsure. In contrast, disabilities or deaths occurring many
years after service in Vietnam or anong ol der veterans for whom
the background incidence is higher, have a relatively dimnished
connection with Agent Orange exposure in ternms of both public
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perception and the likelihood of intervening or contributing

causes.

The hi ghest total benefit, therefore, wll be awarded
to those who becane disabled soon after exposure at a relatively
young age and who continue to be disabled throughout their
primary inconme-producing years. Inplenenting this goal while
provi ding significant conpensation for existing and future
disabilities wll require payment levels to be varied according
to (1) duration of disability both in the past and in the future
and (2) the veteran's age during the period of disability.

Under this framework, all veteran clainmants will
receive an award consisting of an incremental paynent for each
year of total disability after January 1, 1985 through the
program's ten-year |life. That is, an installnent payment will be
made for each year remaining in the prograh1at the tine the
cl ai mant becones totally disabled, if the claimant is
totally disabled during the year for which the installment is
payable. The duestion of prorated paynent will be addressed

during implementation. See infra Part 1IV.F.l.d.

No credit, however, will be given for any year of
disability after a veteran's 60th birthday. The few veterans
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over age 50 at the inception of the programon January 1, 1985

thus will receive lower total awards.

In addition to an award for future disability during
the life of the program, a clainmant already disabled on January
1, 1985 will receive a premum for each year of past disability,
up to a total of 15 years, or beginning January 1, 1970. Because
the paynent program's enphasis should be on conpensation for
currently disabled veterans for their existing health problens
and for veterans who becone disabled in the future, the yearly
rate for future disability will be twice that for past disability.
Again, no payment will be nmade for any year of disability after a
veteran's 60th birthday. A veteran turning 60 on or before
January 1, 1985 is still eligible for a payment for each year of
total disability between January 1, 1970 and the veteran's 60th
bi rthday, though not for payments for future disability.

The clai mant most qualified under these guidelines is
one. who was disabled for 15 full years as of January 1, 1985,
‘remains disabled and under age 60 for fhe ten-year duration of
the program and meets all other eligibility criteria. To permt
a $12,800 award to individuals in this category, the yearly rate
for future disability would be set at $731 and the yearly rate
for past disability at one-half the future disability rate, or
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$365.50. The maxi mum future disability award would be $7,310,
and the maxi numpast disability award woul d be $5,482.50, for a
total of $12,792.50. The following table gives six exanples of
possi bl e awards based on the estimted $12,800 maxi mum The
figures given are based on three assunptions: continuous
disability fromyear of onset of disability; paynents to be nade
in annual installnents over ten years; and age of the claimnt at
50 or less on January 1, 1985.
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FI RST PULL TOTAL BENEFI T TOTAL BENEFI T
YEAR CP FCOR PAST FCR FUTURE TOTAL
DI SABILITY GONTINUOUS DISABILITY CONIINUOUS DI SABILITY AWARD
1970 $ 5,482,.50 $ 7,310 $12, 792. 50
(15 years of past (10 years of future
di sabi lity) disability)
1975 $ 3,655 $ 7,310 $10, 965
(10 years of past (10 years of future
di sability) disability)
1980 $ 1,827.50 $ 7,310 $ 9,137.50
5 years of past (10 years of future
di sability) disability)
1985 $ -0- $ 7,310 $ 7,310
(10 years of future
‘isability)
1990 $ -0- $ 3,655 $ 3,655
( 5 years of future
disability)
1995 $ -0- $ -0- $ -0-

Under this payment system the maxinnum total award will
go to claimants who are age 50 or less as of January 1, 1985 when
t he program begi ns, who have been di sabled for 15 years or nore
as of that date, and who remain disabl ed throughout the programs
ten-year duration. This approach targets for maxi numpaynents
veterans who are between the ages of 32 and 50 at the program's
I nception, who were disabled in 1970 (then between ages 18 and
-35),'and'mho remai n disabled for the full ten years of the
program
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(b) (Onset of pisability and Paynment for Ppast

Disability. The anount of a veteran's award for disability will
depend on the duration of the disability. To receive credit for
past disability, the claimnt nust denonstrate the date of onset
of disability. For veteran clainmants who have been certified as
disabled by the Social Security Administration, the programwil |
use the Administration's determnation of the date of onset. For
~claimants whose date of disability has not been determned by
Social Security, the programw |l apply a presunption that the
disability began as of the first day of the program January 1,
1985, or as of the date on which the claimis filed, whichever is
|ater. The presumption may be overcome by evidence clearly
demonstrating the date of onset. Such evidence would include,
for exanple, a determ nation of the date of onset nade by
disability prograns other than Social Security, such as those of

the Veterans Administration.

(c) Termnnation of Paynent. A disability award

shoul d end i f the period of disability ends, whether by recovery;
or death. Each award will be paid in annual installments, and .
paynments will cease if during the programis ten-year life either
the veteran's condition inproves so that he is no longer totally
disabled or the veteran dies. |If a veteran receiving disability

payments dies before the end of the payment program the



71

veteran's eligible survivors will receive a |unmp-sum paynent at
the applicable annual rate for each full year remaining in the
program beginning with the year after the year of death. Paynent
for the year in which the veteran dies will be at the disability
benefit rate rather than the death benefit rate

(ay QGher Criteria for calculating Paynent.

Criteria nust be established to determne the length of time a
veteran actually must be totally disabled before becom ng
eligible for payment, if any; how payments for disabilities
beginning and ending during cal endar years will be handled; the
date of onset of total disability; and the date of termnation of
total disability, if any. These refinements will be undertaken
in inplementing the payment program The adm nistering
institution is likely to have far greater expertise in defining
this kind of admnistrative guideline. Further data is needed
fromthe clainmants in any case before eligibility and other
criteria can be finalized.

| Sbné'exanples of the questions that remain to be
addressed in inplementation are as foll ows. Becauée the paynent
programis intended to conpensate long-term total disability, it
may be desirable to require a veteran to remain disabled for some
period of time--perhaps a year--before becomng eligible for
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paynent; for exanple, a veteran who becones totally disabled on
July 1, 1985 woul d have to remain disabled through June 30, 1986.
Deci sions also must be nade about whether and when to award
prorated paynents for disabilities beginning and ending during a
given year. In the exanple, the veteran m ght be awarded a
paynent prorated between the two cal endar years of
disability--six nonths at the 1985 level and six nonths at the
1986 |evel (assumng recovery on July 1, 1986). |If proration of
paynent for either onset or termnation is considered, the
manner of determ ning the dates of onset and term nation nust be
defined with some specificity. Al these matters wll be

consi dered further during the actual inplenmentation of the
payment program It is neither necessary nor desirable to
address them in approving a general framework for distributing

the settlenment fund.

2. Death Benefit

Surviving spouses or children of veterans who died
before January 1, 1985 are eligible for the maximum death benefit.
: Survivofs'of vet erans mhb die on or after January 1, 1985 and
before January 1, 1995 will receive an award based on the nunber
of years remaining in the programincluding the year of death
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The Special Master recommended that death benefits be
substantially lower than disability benefits. Special Master's
Report, pp. 113-14. It was felt that a programprimrily
offering paynents to a deceased veteran's survivors m ght nake
veterans feel that they were worth nore dead than alive. The
distribution plan for this and other reasons w | place prinary
enphasi s on hel ping veterans while they are still alive
Provision of a nore nodest death benefit allows greater

conpensation to be given to |iving but disabled veterans.

Under the Special Master's proposal, the maxi numdeath
award woul d be $5,000, payable in annual installments over the
programs ten-year duration. The Special Master reconmended an
i nstal | ment-based payment plan to keep funds in reserve for
unexpected future clainms and to permt higher total benefits by
generating interest. The objection has been raised in
subm ssions to the court that spreading a relatively nodest death
paynent over a ten-year period significantly di m ni shes the
benefit to the claimant. The retention of control in
di sbursement of the funds also might be resented by sone

claimants.

Death benefits accordingly will be paid in a lump sum
Based on presently avail able data, the maxi num paynent wll be
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$3,400. The cost of providing death benefits will be about-

$14 mllion nore than the cost of the Special Master's program,
because of the increase in clains that will be considered tinely
filed. See supra Part IV.E.

The maxi numdeath benefit will be payable for a veteran
who died before January 1, 1985. Survivors of a veteran who dies
during the ten-year life of the payment programwil| receive a
| unp sum paynent equal to the applicable yearly rate ($340 per
year, based on current data) for each year remaining in the
program at the time of the veteran's death including the year of
death. For instance, based on present estimates, if a veteran
dies in 1989, the survivors will be eligible for a | unp-sum award
of $2,040 ($340 per year for each of the six years remaining in

the program).

As previously noted, the anount of a disability award
wll depend on the age of a veteran. The sane variation in death
payments nust be made for the sane reasons it will be made in
disability payﬁents. In addition, such a variation will avoid
troubling discrepancies. An exanple will illustrate the problem
A veteran disabled as of January 1, 1985 will turn 60 on January
2, 1986. Under the disability paynent program, he would receive
an award ($731, based on current data) for the one year of
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disability for which he was under age 60. The veteran may renain
disabled for the remaining nine years in the program but is not
eligible for further conpensation. But if he dies during 1985
before his 60th birthday, his survivors are eligible for a
lump-sum death benefit payable imediately ($3,060 under present
estimates, $340 per year for nine years), in addition to the
disability award he woul d have received had he lived. Limting

- paynent to deaths occurring before age 60 would not solve the
problem Preservation of the paynent program's enphasis on
conpensating veterans while still alive thus requires that the
age of a veteran at the time of death be considered in conputing
the death benefit. This procedure additionally wll ensure

maxi mum paynent for deaths occurring at a relatively young age.

Accordingly, the followi ng guidelines will be followed
in awarding death benefits. First, no paynent will be made for
death occurring at or after age 60. Second, for a veteran who
died before January 1, 1985 at an age over 50, the payment amount
will be reduced by one year's payment for each year of the
veteran's age 6Ver 50 at the tine of death. For exanple, if a
veteran died in 1975 at age 55, based on currently available
data his survivors would be eligible for an award of $1,700
($3,400 minus $1,700). Third, for a veteran who dies after

January 1, 1985 at an age over 50, the |unp-sum award will Dbe the
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total of the incremental paynents for each year until the year
the veteran would have turned 60, or the end of the payment

program, Whichever is earlier

3. Variation in Awards Depending on Nunber of
Subsequent Claims

' Even after initial clainms and questionnaires have been
analyzed and a nore detailed operational plan for the paynent
program has been prepared, the nunber and nature of future clains
wi Il remain uncertain. This uncertainty is one of the reasons
the Special Mster has recommended that both disability and death
benefits be paid on an installnent basis. The uncertainty nust
be taken into account in structuring a distribution plan.

(a) Disability Paynments. The goal of the paynent

programw || be to pay equal installnments in each of the ten
years of the program |If future claims increase unexpectedly,
however, future yearly installnent paynents may have to be
decreased below the target level set by the first year's paynment.
.If they are less than expected, the court will determne whether
to increase paynents to claimants or pay the excess to the class
assistance foundation in 1995 for the benefit of all nenbers of
the class. See infra Part 1Iv.F.5. To nake provision for this
contingency, the following guidelines will be followed.
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The target anmount for all yearly paynents will be the
amount of the first yearly paynent. The actual anmount of each
yearly installment will be fixed in the year before it is payable.
It may be lower or higher than the target anount because clains
anal ysis has shown that nmore or less future claims wll be nade
than originally expected. The size of the next installment
payable thus will be "guaranteed.” Later installments will not
be guaranteed, and may be decreased or increased if future clains
are greater or |less than expected.

(b) Death payments. As indicated, death benefits

will be payable in a lunp sumrather than installments. Paynents
on future death clains will be subject to adjustment at the time
of death, depending on whether nmore or less clainms have been or
will be nmade than anticipated. The target amount for cal culating
death benefits in any given year of the paynent programwl| be
based on the yearly increnent used to conpute death benefits the
first year. The actual anount of each yearly installnent will be
fixed in thé year before it is payabl e. The death benefit
payabl e in subsequent years may be decreased or increased to
account for an increased or decreased number of future clains.
See infra Part 1v.F.5.
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(¢) Lump-Sum Versus Installment Paynents.

Lunp-sum awards for early death, unlike installnent awards,

cannot be adjusted in later years to account for a changed
incidence of future actual clains as against predicted clains.

The nunber of early death clains and the amount of the resulting
death benefits payable, however, are relatively small. The
change in disability installnent payments and in late death claim
paynents to account for increased or decreased future clains
therefore wi Il be about the same whether death benefits are

paid in a lunp sumor on an installment basis.

4. Ampunts_Payabl e

The follow ng table gives estimates of the total
amounts that will be paid fromthe programto various categories
of claimants. The calculations are based on the follow ng
assunptions: (1) 7,500 dead and 17,500 disabled as of the date
of this opinion; (2) for those who have nof filed clains as yet,
subsequent deaths and disabilities those that would be expected
_fronithe general nale popul ation of equival ent ages; (3) for
those who have filed clains, a somewhat higher incidence of
subsequent deaths and disabilities; and (4)‘3$>percent annua
interest return. The amounts shown as "total paid" include the
original $150 mllion, plus interest earned over the life of the
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program, |ess adm nistrative costs. The "nmaxinum paynent" is the
maxi mum obt ai nabl e under all eligibility criteria and

qualification factors based on present information. It is
subject to adjustnent up and down.
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TOTAL
MAXI MUM  AVERAGE TOTAL NUMBER PAI D
PAYMENT PAYMENT CF REQ PIENTS (M| Lions)

1. Disability Paynent
(digapiTity gegan"ﬁe-

fore January 2, 1985) $12,800 $ 9,600 14, 000 $134.4
2._Disabilit% Paynent
(di'sabrTTty began at-
ter January 2, 1985 $ 7,300 $ 2,400 16,800 $ 40.3
3. Total Disability | $12,800 $ 5, 700 30, 800 $174. 7

4. Death payment
(deafh betore

January 2, 1985) $ 3,400 $ 3,400 6, 000 $ 20.4

5. Death Payment

(deafh atter

January 2, 1985) $ 3,400 $ 1,000 12,100 $ 12.1

6. Total Death $ 3,400 $ 1,800 18, 100 $ 32.5
PROGRAM TOTALS $12,800 $ 4, 200 48, 900 $207. 2

The total of $207.2 million is greater than the
$150 mllion set aside for the program because of assunptions
about interest rates and dates of paynent. Variations in these

factors will require adjustments up or down in the payments.

- 5. Disbursement of Any Excess Remaining at
. Program lermanatl on

| f the nunmber of claimants subsequently found to be
qual ified under the eligibility criteria discussed above is |ess
than estimated, nmore funds will be avail able for disbursement.
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The Special Master has recommended that any funds renmaining at
the end of the paynent programbe transferred to the endowrent of
the class assistance foundation to be admnistered on behal f of
the class as a whole, particularly children with birth defects.
As the Special Master has observed, "[tlhe needs of children
suffering frombirth defects are enormous and |ong-Iasting.
Furthernore, as parents pass their prine incone-producing years,
‘their ability to care for adult children with birth defects
diminishes.” Special Master's Report, p. 177. It is even
possible that birth defects may increase in frequency or severity
I n subsequent generations. Thus in the future there may be an
even greater demand for assistance from the class assistance
foundation than at present.

In light of these considerations, the Special Master's
reconmendation is both thoughtful and reasonable and is adopted.
The court has anple authority to provide for such a transfer of
funds between distribution prograns. See, e.q., Curtiss-Wright
Corp. v. Helfand, 687 F.2d 171, 174-75 (7th Or. 1982); Beecher
v. Able, 575 ¥.2d 1010, 1016 (2d Gir. 1978); zientsv. Lamorte,
459 F.2d 628, 630 (2d cir. 1972). The court reservés t he right.

to provide for an upward adj ustnent of paynents to clainants
using sone or all of any surplus that nay develop. Under no
circunstances wll any funds revert to the defendants.
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G Means Test and Impact of Payment on Public
and Private Assistance

A neans test, by which applicants would be asked to
suppl y information on their personal finances and access to other
death and disability benefits, m ght seemto be a desirable
met hod of extending the effective reach of the paynent program by
channeling conpensation to those with the nost need. The nature
of our socioeconomic system however, together with the probable
cost of inplementing such a requirenent, nakes a nmeans test
virtually inpossible to admnister. It may do nore harmthan
good at great expense to the fund.

An enornous overlappi ng conpl ex of benefits has grown
up in our society, in part because of a desire to induce private
initiative. The well-to-do undoubtedly may receive nore than
others: They may be conpensated by special retirenent and
disability schemes of the governnent and private sectors, private
i nsurance policies, Social Security disability benefits and have,
-in addftfon, substanti al peréonal resources preventing econoﬁid
déprivation. In contrast, the very poorest nenbers of society
are least likely to be able to protect thenselves by private
means or by exploring fully the maze of public benefits. The
disparity is alnost unavoidable.
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Coordination of Agent Orange settlenent awards with
each applicant's personal resources and public benefits woul d
require claimants to submt a great deal of private information.
A substantial amount of admnistrative work to untangle the
threads of collateral sources, including case-by-case
determ nat.ions and review of numerous documents, woul d be needed.
A nmeans test thus would be both extremely difficult to admnister
and very costly. Moreover, such an approach woul d penalize those
veterans who have managed to set aside resources. Accordingly,
payment program awards will be nmade without regard to incone or

ot her resources.

There is reason to be concerned about the di sadvantaged
menbers of the class. Mny class nenbers receive welfare and
other forms of need-based public assistance. Such progranms nay
base the anount of benefits on a recipient's resources; they nay
seek to recoup past payments should a recipient's resources
increase. See generally, e.g., Characteristics of State Plans
for Aid to Famlies with Dependent Children (SSA Pub. No.
80-21235, 1984); Characteristics of General Assistance in the |
United States (HEWPub. No. (SSA) 78-21239, 1978); Bal dus,

Wl fare as a Loan: An Enpirical Study of the Recovery of Public
Assi stance Paynents in the United States, 25 San. L. Rev. 123,
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125 (1973); Annot., 80 a.L.R.3d 772 (1977). The court has
recei ved requests from |local welfare agencies and others that any
paynments to which the individual veteran or his famly may be

entitled be nade to the agency.

Apart fromthe costs of recovering welfare paynents, it
seens manifestly unfair to permt welfare and other public
assistance agencies to take paynents from the Agent O ange
settlenent fund for past benefits conferred. As Professor Bal dus

put it:

~ Recovery may have been a justifiable
policy in [the early 19th Century when re-
covery laws were first adopted], but toda
the social costs it generates far outweighs
the budgetary savings and narginal socia
benefit it produces.

Bal dus, supra, 25 Stan. t. Rev. at 135. See also id. at 125 n.3.

The intent of the settlenment and distribution plan is
to provide financial help to alleviate sone of the sufféring of -
needy class members, not to reinburse state and local governnents..
A tort settlenent, conceptually and in practice, is intended to
conpensate an individual for injuries to his or her person. Such
a nonetary recovery is neither incone nor resource in the sense

of realized gain. see, e.g., Grunfeder V. Heckler, 748 F.2d 503
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510-12 (9th Qr. 1984) (Ferguson, Schroeder and A arcon, JJ.,
concurring). Paynents fromthe settlenment fund should, to the
extent permtted by law not be subject to recoupnent by public

assi stance agenci es.

The equities in future benefits are less conpelling.
As one judge put it:

(Tlhereis [a great] difference between denying
e[|?|b|I|ty for assistance to one with substan-
tial assetS in hand derived froma tort claim,
and recovering assistance froma former welfare
reci pient who succeeds in receiving conpensa-
tion for.inAuries. In the first case * * *
the victi mhas the means of inmmediate subsis-
tence--a test of el|%|blllty; I f the recover
had been [small] instead of " [largel, he m gh
still beeligible for aid. In tﬁe second, the
attachment of a meager recovery can effectively
destroy the neans for future subsistence inde-
endence as well as remove the financial com
ort given as conpensation for physical pain.
As a result, self~-sufficiency nay be jeopardized,
and return to relief hasteneg.

Snell v. Wyman, 281 F.Supp. 853, 872 (SDNY. 1968) (three-judge

court) (Kaufnan, J., dissenting), aff'd mem., 393 US 323, 89
's.Ct. 553 (1969). |

Statutory grounds do exist for exenpting settlenent

fund payments fromconsideration in determning eligibility for



public assistance. Legislation to confirmsuch a result in the
case of Agent (range awards is desirable.

Conflicts between tort conpensation principles and
public assistance eligibility criteria have arisen most notably
in the context of Ald to Famlies with Dependent Children
(AFDO programs. Section 402(a)(17) of title 42 of the United
- States Code, a part of the Social Security Act, governs
ineligibility for AFDC paynents resulting fromreceipt of
nonrecurring lunmp sumincome. It requires state AFDC plans to
orovide that if an AFDC recipient or certain famly nenbers
receive in any nonth "an anount of earned or unearned incone"
that together with all other nonexcluded income exceeds the
state's standard of need for the famly, that lunp sumw !l be
considered incone to that individual in the nonth received. The
famly will be considered ineligible for aid for a prescribed
period of time. The nonrecurring lunp sumincone in effect is
treated as a substitute for AFDC  The state at its option may
provide for certain narrow extenuating circumstances. 42 U.S.C.
§ 402(a)(17) (as amended by the Deficit Reduction Act of 1984,
S2612, 98 Sat. 1141). |

A strong line of authority holds that tort recoveries
are not "income," earned or unearned, within the meaning of the
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AFDC [unp sumrule. See Barnes v. Cohen, 749 F.2d 1009 (3d Grr.
1984); LaMadrid V. Hegstrom, 599 F. Supp. 1450 (D Qe. 1984);

Reed v. rLukhard, 591 F. Supp. 1247 (Ww.p. Va. 1984); cf. Gunfeder
V. Heckler, 748 F.2d 503 (9th Qr. 1984) (Hbolocaust reparations

paynents not "incone" for Supplemental Security Income (S9)

eligibility purposes).

This position treating recovery froma tort litigation
as nonincome IS not inconsistent with congressional design. The
l egislative history of section 402ta)(17) does not clearly define
"Incone." See Barnes, 749 F.2d at 1016-17; LaMadrid, 599 F. Supp.
at 1454-56; Reed, 591 F.Supp. at 1255-57; HR Conf. Rep. Nb.
861, 98th cong., 2d Sess. 1400, 1410-12 (1984). Tort recoveries
are excluded from incone under the Internal Revenue Code of 1954,

as amended. 1I.R.C. § 104(a)(2). That Congress has not provided
a special definition of "incone" in the AFDC statute suggests a
plan to use a definition paralleling that used in other federal
laws such as the tax laws. LaMadrid, 599 F. Supp. at 1457-58; |
Reed, 591 F Supp. at 1256-57; cf. Qunfeder v. Heckler, 748 F.2d8
|_503,_ 506, 510-12 (9th Gr. 1984) (mgjority and concurrence point
to exenption of Holocaust reparations paynents and tort awards

generally fromdefinition of incone for tax purposes). But see
Betson V. Cohen, 578 F Supp. 154, 159 (ED Pa. 1983) (absence of
specific provision in AFDC statute simlar to IRC S 104(a)(2)
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i ndi cates Congress intended to include tort awards), rev'd on

other grounds sub nom. Barneg v. Cohen, 749 F.2d 1009 (3d Grr.
1984)

Supporting the statutory argument is the fact that
inclusion of personal injury recoveries as “income" under the
AFDC lunp-sumrule is contrary to the common neaning of the term
"income,™ Which includes the concept of gain. Atort recovery is
not a gain but replacement of a loss. As the district court

explained in LaMadrid:

A personal injury award does not increase
t he measurabl e worth of the individual receiving
the award. * * * (alnaward for property
damage is an award to replace sonething lost,
|ike a car or a stove. personal injury award
|'i kewi se conmpensates a person for loss of a
resource, whether it be a lost body part or |oss
of the ablllty to function in a certain nmanner.
Conpensation for personal injuries functions to
restore the recipient to the status she or he
enjoyed prior to the injury. A personal injury
award nerely serves to nake the Rerson "whol e"
or to restore what was lost by the injury.
There is not the nmeasurable gain which is an
essential part of the comon definition of
'income. ' _

Wiile no anount of noney can actuaIIK repl ace
a lost body part, the concept of danages ha
always been viewed as a way to nmake the injured
party whol e.

LaMadrid, 599 F.supp. at 1456 (citations omtted). See also
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Barnes, /49 F.2d at 1017-18; Reed, 591 F.Supp. at 1256; cf.
Grunfeder, 748 F.2d at 511 (concurrence discussing absence of

gain fromtort award).

G ven these considerations, a strong show ng shoul d be
required before it is concluded that Congress intended to subject
personal injury recoveries such as those received fromthe Agent
Orange settlenent fund to the AFDC |unp-sumrule. Recent
decisions to the contrary generally have not addressed the
specific issue of whether tort awards are "income"™ within the
meaning of the APDC statute. See Walker V. Adams, 741 F.2d 116

(6th Or. 1984) (nodiscussion of issue); Saeeney V. Murray, 732
F.2d 1022 (1st Qr. 1984) (no discussion of issue; no statenent

about whet her personal injury award involved); Duckworth v.
Mller, 127 111. App.3d 1088, 469 NE 2d 1148 (1984) (no

di scussion of issue); Mickey v. New MexiCO Department Of Human

Services, 694 p.2d 521, 526-27 (N.M. . App. 1985) (recognizing
I ssue exists though not presented on appeal; tort award not !
involved). But see Littlefield v. Miine Department of Human

Services, 480 A.2d 731, 739-41 (M. Sup. Jud. Q. 1984) (personal
injury award not income). Obviously, the matter is not free from
doubt; should the matter of AFDC benefits arise in the context of
an Agent Oange award, the particular case would require the kind

of adversarial hearing not now possible.
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A result favorable to the claimant, excluding
conpensation based on 1o0ss, has been reached in the context of
need- based public assistance under SS. See Qunfeder v.

Heckler, 748 F.2d 803 (9th Cr. 1984) (Holocaust reparations not
to be considered in determning SS9 eligibility). Personal
Injury recoveries, like reparations, have a "penitent purpose":
they are designed to conpensate for the "deprivation of persona
rights." Id. at 508. The three concurring judges in Qunfeder
in fact would have rested the holding in that case on the tort

conpensation character of the funds received. See id. at 510-l2.

There are nmany need-based assi stance prograns at the
federal, state and local Ievels, including veterans pension
benefits. See 38 u.s.c. § 503; Peed v. Oeland, 516 F.supp. 469
(D Md. 1981). A conprehensive solution to the dilemm faced by

poor veterans and their famlies requires national |egislation.
Such legislation also could confirmthe result reached in the
instanf case Wi th respect to recoupment of past benefits. Surely
this is the least our country can do for the Vietnam veterans who
'served it honorably and well, and who have gone so |ong wi t hout
the thanks and recognition they deserve.
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The Special Mster is directed to bring this matter to
the attention of appropriate |egislative and executive bodies
under the same restrictions as set out supra Part III.Awth
respect to birth defect legislation. In the interim, the court
wll nake payment program benefits available on condition that no
lien for a preexisting payment or agreement for reinbursenent be

recognized.

Simlar problens nmay be experienced by class nenbers in
dealing with their private insurance carriers. Individua
determnations of eligibility for cash conpensation under the
payment program may not be treated by insurance conpanies as
affecting coverage of class members found eligible. First, the
exposure test that will be used is deliberately overinclusive.
See supra Part Iv.D. It in no way serves as definitive evidence
that a veteran was exposed to dioxin at all, much less that he or
she was exposed to significant levels of dioxin. Second, the
nontraumatic death or disability standard that will be used in
lieu of a causation test also is deliberately overbroad. See
~ supra Part IV.A. It may not be relied upon as evidence that a
barticular death or disability is causally related to war

activities.
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Thus there is no basis either for treating a class
nmenber claimant as a high risk because the exposure test has been
met, or for invoking a "war related" clause in an insurance
pol i cy. Eligibility for paynment program conpensation may be

gi ven no wei ght in determ ning private insurance coverage.

H. | npl enentation and Qperation of the Paynment Program

| mredi ate steps are needed to inplenent the paynent

program even though paynents to cl ai mants cannot be made unti |

appeal s are conpleted. See also infra Part MI.

1. Administration by Private Contractors

The court |acks the capacity to adm nister the program,

More appropriate institutions wll be required to perform
necessary professional and adm nistrative services. First, the
seryices of a clains processor or processors wll be needed to
receive and anal yze death and disability claims, maintain

records, conduct exposure and death or disabflity reviews, and
make paynenté. Second, the assistance of actuaries, auditors,

i nvestment counsel, and nanagenent consultants wll be required

at various tinmes. Third, expert assistance in drafting claim
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forns, exposure assessment, nedical disability review, survey
research and data processing may be needed. Fourth, experts
wi Il be needed to provide requests for bids and perform services
prelimnary to putting the programinto operation.

The need for these professional and adm nistrative
services Wil be intermttent. If in-house staff were hired, the
prograﬁlwould be understaffed during busy periods and overstaffed
at other tines. Use of outside contractors wll provide
high-qual ity services during very active periods, but preserve
fund resources during less active times. In addition, outside
contractors will be able to nake a heavy conm tnent of resources
during the first year, to assure pronpt and effective
I mpl ementation of the programs. The fund will avoid the
unnecessary start-up and overhead costs of operating an in-house

program,

Good business practices will be followed in procuring
services fromoutside contractors. An open bidding process will'
be used to ensure that professional and adm nistrative services
‘are obtained at a conpetitivé price. Al though overly | |
bureaucratic mechani sms shoul d be avoi ded, the procedure nust be
sufficiently formal that any appearance of self-dealing or other

inpropriety is prevented.
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Possi bl e suppliers of services will be contacted by the
Special Master. The requirenents and constraints will be
expl ained and proposals solicited. For any significant contract,
bids will be sought fromseveral providers. See also infra Part

VII.C'I.

In selecting contractors the follow ng specific
criteria anong others will be taken into consideration: ability
to supply high-quality and cost-effective Service w thout cost
overruns; reputation, experience, expertise and reliability,
including past record of delivering quality services on time and
wi t hi n budget; efficiency of operation; sophistication of
organi zation and capacity to mnim ze bureaucracy and cost; and
sensitivity to the concerns and special needs of class nenber
claimants. The services required may be performed by one or
several contractors. For exanple, for processing clains a large
institution or consortiumof smaller companies m ght be selected,
depending on the advantages presented by their respective
propdsals. It may be advantageous to have the disbursing agency
combined with or separate fromthe clains processor and investor

of funds.
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Providing for proper solicitation and bidding wll
require experts in the field of insurance. subject to the
court's control, the Special Master is authorized to contract
with consultants for such service. |t nust be enphasized to the
consultants that protection of the fund, maxi num benefits to the
cl ass, and low-cost, efficient and high-quality Service are prine
desiderata. Precautions will be required to ensure that the
di sbursing or other contracting agency does not receive a
wi ndfal | shoul d approved payments fall bel ow predictions.

2. Preparation of Application Forms

The prelimnary claimformwas designed to determne

the initial number of potential claimnts and solicit general
information about them It was not intended to elicit the
detailed information about death, disability and exposure needed
to inplement the paynment program Additional data nust now be
obtained and analyzed. A first step will be to develop detailed
application forms that will be sent to all clainmants to determ ne
which are eligible for payment.

The forms Will be designed to determ ne whether a
veteran neets class rrenblershi P requirements, including Agent
.Oange exposure, and whether the veteran is dead or totally .

di sabl ed. To determne exposure, the application wll contain

qguestions regarding the specific dates and | ocations of the
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veteran's Vietnam service and the veteran's job assignnents in
Vietnam To determne whether death or long-term total
disability criteria are net, the application will seek

I nformation about the veteran's nedical condition, whether the
death or disability was caused by traumatic, accidental, or
self-inflicted injuries, and whether the Social Security

Adm nistration has classified the veteran as disabled. The forns
~wi Il be designed specifically for efficient conputer processing

and anal ysis.

Experts will assist in drafting the application forns
to ensure that necessary information on exposure and disability
Is elicited, and that conputer coded forns are properly designed.
|t probably would be useful to have the contractor that wll
receive and pass on clainms and nake disbursenents participate
actively in the develooment of the application form The
conpleted draft application nust be approved by the court.

3. Distribution and Return of Applications

After 'application forns are devel oped, they will be
mailed to all clainmants who will have filed a timely initial
claim form Eigibility criteria and paynent |evels cannot be

finalized until data from claimants are received and anal yzed.
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To m nim ze del ay claimants Wi || be given 60 days fromdate of
mailing to conplete and return the application. Assistance wll
be provided for claimants who have questions about conpleting the
application. See infra Part vir.a.s. Cainmants submtting late
applications will not be entitled to receive payment for the

first year, but will be eligible for paynent in the second year.

Processing and Appeals

The procedure for processing applications set out bel ow
is illustrative only. Details will be nodified on the basis of
recommendation from the consultants and contracting agency or

agencies.

The contract with the disbursing and any ot her
contracting agency shall be arranged so that no greater profit is
derived by it through rejection of clains, thus avoiding a
conflict of interest. At the same time internal checks and
audi t i ng shoul d ensure use of proper standards in passing on

claims.

nhce received, an application for paynment ordinarily
will go through a four-step clains review process: initial

screening and data entry, exposure review, death and disability
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review, and issuance of payment to the qualified applicant. A
conputerized tracking systemw ||l nonitor the progress of all

application forns.

Applications will be checked for completeness. Then
they will be screened to determ ne whether the applicant clains
exposure and death or a qualifying disability. Basic information
about the applicant and the claimw |l be entered into a
comput eri zed system that will track the application through the
review process. This systemw || enable the clains review
facility to respond to the applicant's inquiries about the
application's progress and to report to the court on the nunber

of clains received and their processing status.

Applications then will be analyzed to determ ne whther
the veteran was exposed to Agent Orange. See supra Part 1v.p.
Those receiving a positive exposure finding will go forward for
disability review Cainms based on nontraumatic death or Social
Security disability will be verified quickly and sent on for
check issuance. Caims wthout a verified death or Soci al
‘Security disability finding will receive a disabi Iity' review -

Checks then will be issued to qualified applicants.
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The full disability review process will use routine
I nsurance industry procedures to determne medical eligibility
for paynent. Persons trained in applying medical criteria and
disability guidelines will examne the applications and nedi cal
evidence to determ ne whether a long-term total disability exists.
The claimant will be required to submt appropriate
documentation, including a statement of diagnesis, relevant test
results, and nedical history. A doctor's statement of disability
wi t hout expl anation or objective medical evidence ordinarily will
be insufficient. For example, the Anerican Medical Association's
Quide to the Evaluation of Permanent |npairnent may provide
guidelines for appropriate medical proof of inpairment. The
claimreviewers also may take into account evidence that the
claimant is or is not deemed di sabl ed under various other

disability prograns including Veterans Adm nistration prograns.

Claimants found ineligible for payment because of |ack
of total disability or absence of exposure will be entitled to
appeal. A claimant would initiate the process by filing a
witten staterrént detailing the basis for the appeal. Assi stance
in fili ng appeal s coul d be provided through existing outreach and
veterans assistance organizations. See infra Part vii.a.s. The
appeal will be heard by an independent reviewi ng authority. It

wi || consist of one or nore persons appointed by the court.



100

An appeal Wl be based on the witten record unless
the review board decides otherwi se. The review board will
determne the appropriate dispositionwith a brief witten
statenent of its reasons. The decision will be final.

5. Benefit Calculation and Adoption of
Final Paynent Levels

After all eligibility screening i s complete, an actuary
will calculate benefit levels for each class of clainants based
on age and duration of disability. See supra Part rv.r. Benefit
level estimates set forth in this opinion are based on a series
of factually based assunptions about the characteristics of the
class menbers and the anticipated nunber of clainms. Once the
applications have been processed and analyzed, eligibility
criteria may be adjusted. The precise benefit levels then wll
be calculated. The court will adopt final eligibility criteria
and benefit levels and authorize the first disbursements. The
Spedial Master shall expedite setting up the system so that first
~paynents can bé made before May 1, 1986, assuming that appeals

have been conpleted by that tine. See infra Part vIr.c.l.
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6. Annual Reviews and Continuing Eligibility Revi ews

In addition to the clains review process, which wl|
continue throughout the payment program, various annual reviews
wi |l be conducted to adjust program guidelines as future clains
are filed. As clains experience is gained, the eligibility
criteria and payment levels established in the first year nmay

require modification.

Disability payments wll be discontinued if a clainant
recovers, dies, or reaches age 60. See supra Part IV.F.l.b.
Disability clains will be reviewed each year for continuing
eligibility. Cainmants will be required to provide a brief
statement of continuing eligibility in sufficient tine to ensure

timely check processing and disbursement.

7. Court Control and Reports to the Court

The settlenment agreenent in this case provides that thé
"Fund shal| be maintained and adm'lni stered by the Court and shall
be under the Court's continuous juzisdiction, control and
supervision to assure that the Fund shall earn the maxi mum
Interest consistent with safety and that all disbursements are

properly made.® |n re "Agent Orange" Product Liability
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Litiqation, 597 F.supp. 740, 864 (EDNY. 1984). Rule 23(e) of
the Federal Rules of Gvil Procedure additionally inposes a
responsibility on the court to protect the interests of all class
menbers by ensuring that the class settlement fund is distributed
equitably. See supra Part |I. Particularly because the class is
| arge and diverse, the court nust continue to supervise
distribution until the fund has been disbursed. Thus this court
. must exercise continuing control over the assets and disposition

of the settlenent fund.

Each contracting agency will forward a report to the
court at the end of each year in which it supplied services. The
report shall be designed to provide detailed information on the
financial status of the paynent program The report of the
appropriate contracting agency shall recomend the appropriate
benefit levels for the next year and set forth the analysis of
clainms received and projected requirenents for conpensation of
future claimants on which payment |evel calculations are based.
After reviewing the report, and consulting the adninistering
institution as necessary, the court wll adopt payment |evels for

“that coming year. See supra Part 1v.F.

The annual stockholders' report of the adm nistering

institution or its equivalent and such other reports as the court
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may request will be provided to the court as soon as avail able.
An independent audit will be conducted annually. See infra Part
viI.c.4. Significant unexplained accounting irregularities,
unreasonabl e adm ni strative cost overruns, fraud, breach of
fiduciary responsibilities and simlar occurrences wll be

consi dered naterial breaches of the contract to admnister the
paynment program The court reserves the right to termnate any
contract if its responsibility to protect the interests of the

class so requires.

8. Veterans Advisory Goup

The court will pronptly appoint an advisory group of
Vietnamveterans that will be consulted in the planning and
devel opnent of the paynment program Many class menbers have
expressed the view that veterans should have a significant role
inthe distribution of the settlenent fund. See, e.gq., ln re

"agent Orange" Product Liability Litigation, 597 F.Supp. 740, 858
(EDNY. 1984). The veterans*' sensitivity to the needs of their

fellow class menbers may be valuable in structuring the payment
.program. The advisory Qroup's'vi ews will be solicited Ion the -
foll owing matters, among others: Dbidding procedures; selection
of contractors; selection of auditors; devel opnent of application

forms and an information program and operation of the paynent
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program Menbers of the advisory group will receive no

conpensation beyond rei nbursement of out-of-pocket expenses.

Menbers of the advisory group may be appointed to the
initial board of directors of the class assistance foundation.
See infra Part v.B.2. Alternatively, veterans nmay be appointed
to the advisory group whose professional expertise would be of
particular value in operating the paynent program, but who will
not be nenbers of the foundation board of directors. Sone
overlap probably is desirable, to facilitate exchange of
information of interest to both groups. See, e.g., infra Part
VI LA

I. Private Attorney Fee Arrangements

The payment program shall be designed to m nimze the
need for expensive |egal assistance by sinplifying the quantity
and nature of the docunentation that a claimant nmust submt to
suppart his or her application for paynent. Wth the possible
exception of t he applications'of claimants seeking full
“independent disability review, see supra Part Iv.H.4, no |egal
expertise or special skill of any kind should be needed to
conplete a prelimnary claimformor application for payment, or

to obtain mlitary records or records relating to findings of
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disability or cause of death. The institution or institutions
selected to admnister the payment programwill so far as

possi bl e assist claimants in conpleting payment applications and
obt ai ni ng necessary records. See infra Part VII.A.S.

A nunber of class nenbers filing claim forns have
indicated that they are represented by counsel. Sone of these
attorneys nmay seek to enforce fee agreenents wth disabled
veterans and with famlies of deceased veterans who are eligible
for payments from the program

The court has already awarded attorney fees and
expenses payable from the settlement fund for |awers' work that
benefited the class by contributing to the creation of the fund.
See IN re "Agent Orange" Product Liability Litigation,  F.Supp.
~, M.,p.L. No. 381 (EDNY. Jan. 7, 1985). Al class menbers,
whet her or not represented by other counsel, were found to be
subject to pro rata assessments of the overall fee award agai nst
their respective shares of the class settlenent. 1d., slip op.
at 49-53,  F. Supp. at . Each class nmenber clai mant
therefore has already paid for all legal work fromwhich he or

she received any benefit:

In the instant litigation, it is clear
that any benefit received by a class nenber
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resulting fromthe creation and distribution
of the settlenent fund arises fromefforts by
the rel atlveI}/ few attorneys receiving fees
for time spent in prosecuting the class action.
* * * The efforts of any other |awer on behal f
of an individual class nenber client at best
contributed less than marginally toward any
recovery ultimat el¥ to be received by that
class nenber from the fund.

Id. at 53, F. Supp. at .

The only other activities of lawers that arguably
benefit a class nenber clainmant receiving a paynent program award
are the filing of a prelimnary claim form, the conpletion and
subm ssion of an application for payment, and the assenbling and
forwarding of mlitary and nedi cal records. These routine
clerical tasks are not the sort of work for which a lawer shoul d
obtain a substantial fee. gSee, e.qg., Allen V. United States, 606
F.2d 432, 436 (4th Gr. 1979); Hoffert v. (eneral Motors Corp.,
656 F.2d 161, 165-66 (5th cir.), reh'g denied, 660 F. 2d 497
(1981), cert. denied SUD nom. Cochrane & Bresnahan v. Smith, 102,
S Q. 2037 (1982); krause V. Rhodes, 640 F.2d 214, 218-20 (6th
Cir.\), cert. deni ed sub nom. Sindell, lowe & Guidubaldi v.
-Attor'nev General _of Chio, 454 US 836, 102 S Q. 140 (1981);
Dunn v. H K Porter ce., Inc., 602 F.2d 1105, 1109-10, 1112 &
n.9 (3d Ar. 1979); ABA Code of Professional Responsibility
DR 2-106(A), (B).
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The court reserves the right to reviewprivate fee
arrangenents and void or nodify them when unreasonable. This
power and responsibility arises under Rule 23(e) of the Federa
Rules of Civil Procedure and the court's supervisory authority
over counsel. Dbunp, 602 F.2d at 1108-10, 1114 It is the law of
the case that "ttlhe only fee or expense award recoverable from
the settlenent fund or a class menber's individual recovery is
one awarded * * * py * * * court order.” In re "Agent Orange”

Product Liability Litigation, F. Supp. : , M.D.L.
No. 381, slipop. at 55 (EDNY. Jan. 7, 1985).

Clai mants of course have the right to retain counsel to
file their applications for them however routine the work
involved may be. Attorneys who are thus freely retained are
entitled to be paid. But fees for such mundane clerical tasks
must be nodest to be reasonable. Counsel fees accordingly wil
be subject to court supervision and control. Quidelines for
reasonabl e fees will be set as necessary once the paynent progran{
has been inplenmented and exact eligibility criteria and payment
“levels ére known.  Paynent prdgran1app|ication'forns shoul d '
include information on court supervision of attorney fees. Oear
instructions and help in filling out the forns will be provided
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to mnimze the need for legal assistance. See infra Part

VII.A.S.

V. CLASS ASSISTANCE FOUNDATI ON

The majority of claimants will not meet the eligibility
criteria for cash conpensation under the payment program
Neverthel ess many of these claimants may have heal th probl enms and
other needs. They should receive sone benefit fromthe
settlement. Distribution of thousands of small individual
payments would trivialize the beneficial inpact of the settlement
fund on the needs of the class. The nost practicable and
equi tabl e nethod of distributing benefits to this segnent of the
class is through funding of services. See supra Parts II, rII.p,
and 111.E, and Introduction to Part IV.

The Special Mster has recomended as a second naj or
distribution programthat a class assistance foundation be
established to fund projects and services that wll benefit the -
entire class. See Special Master's Report, pp. 151-228. This
“reconmendation as nodified belowis adopt ed. | '

A Ceneral _Franewor k
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The fairness opinion discussed many of the suggestions
for disposition of the settlenment fund that were nade at the
Fai rness Hearings and in other submssions to the court. In re
"Agent Orange" Product Liability Litigation, 597 F. Supp. 740,
858-61 (EDNY. 1984). Among these were suggestions that funds

be set aside to aid children with birth defects born to class

menber veterans, and that a national center for Vietnam veteran
assi stance be established to provide Vietnamveterans and their
famlies with *"avisible, central source of legal and politica
power." |d. at 859.

Maintaining a large part of the fund for a class
assi stance foundation will serve many purposes. The foundation
can serve as a national focus for Vietnamveterans who are class
menber s to-nDbiIize t hensel ves and others to deal with their
medical and related problens. Because the foundation wll direct
the spending of a large pool of noney to fund services, it wll
have a greater inpact on the problens of the class than if
thousands of small, individual paynents were made. |n addition,
‘the fouhdationIMJII provide class menmbers with |everage in
seeking to make public and private institutions more responsive
to the medical problens of the class. The foundation shoul d be
in a pbsition to obtain matching and other grants and
contributions fromprivate and public bodies. It will have
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considerable |everage to obtain medical and related assistance

fromexisting organizations for nembers of the class.

1. Funding Priorities

Children with birth defects born to class nenmber
veterans should receive special consideration from the foundation.
Over 60,000 children are estimated to have had clains filed on
their behalf alleging birth defects and health problems resulting
fromtheir fathers' exposure to Agent Orange. Even though no
currently available scientific evidence establishes any causal
link between exposure of veterans to Agent Qrange and any birth
defect, the desirability of alleviating the suffering of these
children and their famlies is conpelling. In addition, the
sentinment has repeatedly been expressed to the court that a plan
for disposition of the settlenent fund should pronote harnony and
unity within the class rather than create discord and
divisiveness. (ass menbers and veterans group representatives
who have made their views known to the court generally agree that
sonet hing should be done to aid the children with birth defects

‘and their families. See, e.q., In re "Agent _orange" Product
Liability rLitigation, 597 F. Supp. at 765-66, 860. Hel ping neet
the needs of these children and their parents should be one of
the main priorities of the foundation.
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The various distribution proposal s and ot her
submssions to the court also denonstrate w despread support for
the establishment of legal and social service projects to benefit
Vi et nam vet erans exposed to Agent Orange and suffering sone
disability and their famlies. The second najor priority of the
foundation therefore should be to help neet the nedical and

rel ated social service needs of the class as a whol e.

Under the Special Master's proposal, $30 nmillion woul d
be allocated to a children's fund, which would issue grants,
contracts and other awards to benefit children with birth defects.
Another $30 mi I lion would be used to establish a service fund,
whi ch woul d issue grants, contracts and other awards to hel p neet
the service needs of the entire class. Special Master's Report,
pp. 151, 155, 178-89. Under the court's plan, over $45 mllion
wi Il be allocated to the foundation. This endowrent wll be
adm ni stered as a single fund, rather than as two separate 1“unds,1
allowing greater flexibility in performng the foundation's

designed functions.

2. Funding Structure
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A general objective in distributionis to mnimze
admnistrative costs so that the settlenment fund is conserved and
the benefit to the class is maximzed. There should be no
el aborate bureaucracy. Quality volunteer assistance shoul d be
sought in all aspects of admnistration. Settlenent funds shoul d

not be used to duplicate existing services.

These principles also apply to the activities of the
class assistance foundation. Nunerous existing organizations,
sone Wi th general mandates and others dedicated to veterans only,
are currently helping to neet the nmedical and related service
needs of the class. Many provide high quality services but |ack
the resources to neet class demands. The founaation cannot
afford to duplicate already existing services nor should it
create a new bureaucracy to fill service gaps. Rather than
provi de services itself, the foundation should fund the expansion
of existing projects and encourage the creation of new projects
to hel p neet class needs. The foundation thus will take advantage
of gfoups that have already developed expertise and will explore
new ways to benefit the class. |

The foundation may fund projects that directly benefit
individual claimants as well as projects that help the class in
general . Poundation funds need not be limted to existing
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organi zations. Seed grants can be provided to create new
institutions to serve this class. The foundation shoul d
encourage existing service organi zations that do not yet focus on
the Vietnamveteran conmunity to devel op new services for the
class. The foundation also may hel p individual class nmenbers in

dire financial need by issuing energency grants or |oans.

The class assistance foundation can structure its
funding in many different ways. It could, for example, (1) enter
into fee-for-service contracts with existing faciliies; (2) issue
annual grants to organizations to expand their existing projects;
(3) provide seed nonies to existing groups to help start new
projects; (4) issue challenge grahts to spur donees to find
funding fromother sources; (5 issue matching grants to augnent
funding fromother sources; or (6) fund cooperative ventures wth
other institutions in collective projects. Thus, as a funding
rat her than service organization, the foundation could extend the
reach of its initial endowrent, increasing the inpact of its

program on class problens.

3. Persons W0 Shoul d Receive Services

Projects funded by the foundation should be designed to

benefit the class of persons whose clains are covered by this
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settlenment. See In re "agent Orange" Product Liability
Litigation, 100 FRD 718, 729 (EDNY. 1983), mandamus denied,
725 F.2d 858 (2d Gr.), cert. denied, us , 104 S.C.
1417 (1984), quoted supra Part |. Funding should be directed to

projects that focus on this class rather than on society as a
whol e or on the general veteran popul ation, even though indirect
benefits may flow to this broader group of veterans and famly
menbers fromthe foundation's activities. Some worthwhile
projects may not be able to deliver services exclusively to
menbers of the class, but efforts should be made to informand
encourage class menbers to participate in foundation-funded
projects. In addition, the claimants--those class nmenbers who
have filed or will file a claimto participate in the settlenent
--should be the initial focus of projects that provide intensive

services to individuals.

Because the foundation forns a part of the distribution
plan in this class action, it must require those wishing to use
foundation-funded services to prove exposure to Agent (Qrange in
_ Vi et nam See supra Parts | and 1v.p. The exposure requirement
‘need not be the sane as that used by the paynent program The
burden of adm nistering an exposure test as stringent as that of
‘the payment programwoul d be far greater for the foundation,

which will be funding services for the entire class.
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Interposition of a strict exposure requirement would seriously

i npede the pronpt and efficient provision of services to class
menbers.  The foundation thus will be permtted to devise
appropriate exposure criteria in light of its nandates and
funding priorities. These may include a presunption simlar to
that used by the Veterans Admnistration. See 50 Fed. Reg.

15,853 (1985) (to be codified at 38 CF. R § 3.31la(4)(b)). The
exposure test proposed by the foundation will be set forth in the
conprehensive plan to be submtted to the court by the initia
board of directors. See infra Part vIir.c.2. The proposed

cr'teria will be subject to court approval

Many menbers of the class are outside the nainstream
of society. The foundation in issuing grants or entering into
contracts should nake efforts to see that funded services reach
these people and their famlies. The special needs of
I ncarcerated veterans, those facing |anguage barriers, those
living in rural areas or on Indian reservations, and those who
are isolated fromtheir comunities should be considered in
review ng grant applications or contract offers. The foundation
shoul d make a concentrated effort to fund projects that wl
reach this often forgotten segment of the Vietnam veteran
community. See also infra Part vir.a.1i.
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Children born on or after January 1, 1984 are not
nenbers of the class. The settlenent agreenent states that these
afterborn children may elect to receive benefits from the
distribution of the settlement fund but that such an election by
themor on their behalf waives their right to sue the seven
def endant chem cal conpanies for injury from Agent O ange
exposure. See In re "Agent Orange® Product Liability Litigation,
597 F.supp. 740, 864-65 (EDNY. 1984). The court has nmade no
ruling on the enforceability of this inplied waiver. An
afterborn child who does not seek benefits fromthe fund is not

bound by the settlement agreenent. See also infra Part VII.A.l.

B. (over nance

1. Tax-Exenpt status and Organization in Perpetuity

A basic theme heard during the Fairness Hearings was
that class members--vietnam veterans and their families--should
have a significant role in the I npl enentation of any plan for
disposition of the settlement fund. See In re "Agent Orange”
Product Liability ritigation, 597 P.Supp. 740, 858 (EDNY.

1984). The class assistance foundation affords veterans the
uni que opportunity to nobilize thenselves and others to deal wth

the enormous problenms of the class. Because Vietnam veterans are
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the nost sensitive to the needs and desires of the class, Vietnam
veterans--whether Or not they claimexposure to Agent Orange--to

the greatest extent possible should govern the foundation.

To facilitate class governance of the foundation, the
foundation will be organized as a not-for-profit, tax-exenpt
entity in perpetuity. The Special Mster has had extensive
.anal yses of the issues involved prepared with the aid of
vol unteer |awyers who generously donated their services. See
Special Master's Report, pp. 421-93. The pro boeno efforts of
Lani Adler, Esg. of O Melveny & Myers and WIliamB. Bonvillian,
Esq. of Brown, Roady, Bonvillian & Gold were particularly
helpful.

The foundation will have a board of directors, which
will inplenment the foundation's nandate. (reation of a perpetual
organization W || give class nmenbers an entity that can hel p neet
class needs beyond the 25-year term of the settlenent agreenent,
especially the long-lasting needs of children suffering from
birth defects.

Tax exenpt status will increase the anmount of noney
available to the foundation for grants to assist the class.
Charitable tax status should be considered for the foundation as
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wel . Status as a charitable organization under section
501(c)(3) of the Internal Revenue Code would enable it to obtain
charitable contributions tax deductible to the donors.

2. Board of Directors

The court will appoint the initial board of directors
to govern the foundation. The initial board will have between
15 and 45 menbers and wi || be conprised primarily of Vietnam
veterans. The board menbership will reflect a cross-section of
the veteran community, cutting across social, gender, economc,
geogr aphi ¢ and occupational lines. To the extent possible,
individuals will be appointed whose experience wll be of
particular help in inmplementing the foundation's program For
exanpl e, the board may include a health care professional
familiar with birth defects, a social service professional
famliar wwth famly counseling services, and an attorney with
experience in providing legal aidto veterans. Board nenbers
will serve wi t hout conpensation except for reinbursement of
reasonabl e expénses.

(hce appointed, the board will be self-governing and
self~perpetuating. Terns of service, mechani smfor succession,
and size of the board will be established in the corporate
byl aws, subject to the initial board s approval.
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The board will control every aspect of foundation
adm ni stration, subject to the responsibilities retained by the
court. See infra Part V.CI. It will establish its ow internal
organi zation and procedures, including scheduling of meetings and
I ssuance of regular reports. Because of its size, the board
should form a nunber of standing commttees and an executive
commttee to which certain areas of responsibility could be
del egated to conduct foundation business more efficiently and
effectively. These commttees could schedul e their own neetings
and issue reports to the board for full board action. The
Special Master will assist the board as necessary during the
initial stages of inplenentation to establish such interna
nechani sns ',

The board will determ ne such natters as investnent and
budget decisions, specific funding priorities, a detailed grant
application process, the actual grant awards, eval uation
mechanisms, and fundraising strategies. The board wll be
respbnsible for-preparation of annual budgets, annual audits, and
.other financial reports for the foundation, and for subm ssion of
these reports to the court for review See infra Part V.CI. As
oart of this review, the court nay obtain a further independent

audit. See infra Part vII.B.4.
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3. Executive Drector

The board of directors will be running a foundation
wi th an endownrent of over $45 million and an anbitious agenda
over the next quarter-century. It should be assisted by soneone
havi ng extensive experience wth foundations or other charitable
institutions and know edge about organizations that may be able
to provide services to class menbers.

Accordingly, the court will appoint a conmttee to
search for such a person to serve as executive director of the
class assistance foundation. The search commttee wll be
conprised of prospective nenbers of the initial board of
directors. The court will consult the conmttee and review its

reconmendat i ons before appointing the initial executive director.

Because a highly capable individual with a great deal
of expertise is needed, a conpetitive salary will be offered.
The executive director will report to the board and may be
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di scharged by the board. Any successor to the initial executive
director will be naned by the board. If deenmed necessary by the
board, the executive director nmay retain additional professiona
and other help

The executive director's responsibilities shoul d
include: (1) helping to define the foundation's funding
priorities; (2 soliciting grant applications and contract offers
and preparing requests for propesals; (3) evaluating the grant
applications and contract offers; (4) recommending projects for
funding for board approval; (5 nonitoring the projects funded to
ensure that the grantee or the contractor is neeting the needs of
the class; and (6) devel opi ng mechanisns to |everage the
foundation's endowrent to increase its ability to neet the needs
of the class.

c. Fundi ng and Disbursement

1. Qourt Supervision Of Disbursement

) s al ready pointed out supra Part IV.H.7, the terns of
the settlenent agreenent and the responsibility inposed by Rule
23(e) of the Federal Rules of Gvil Procedure require the court
to exercise continuing control over the assets and disposition of
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the settlenent fund until all £unds have been di sbursed. A
conparatively nodest supervisory role in the operation of the
class assistance foundation will satisfy these nmandates.

Al'l of the nmoney remaining in the settlenent fund after
the paynment program and foreign distribution plans are funded
will be allocated to the foundation. Thus the foundation wil
~have an initial endowrent of over $45 millien, as a single fund,
rather than as two separate children's and service funds. See
supra Part v.a. This fund may be increased by court order should
experience with the payment fund permt transfers. See supra
Part 1Iv.F.5.

The Special Master has recommended that the court
retain control over the foundation's endowrent and its investnent
for the entire 25-year life of the foundation's program As
stated in this and earlier opinions, class nenbers shoul d have as
substantial a role as possible in the governance of the
distribution plan. accordingly, once the foundation is fully
operational, fhe initial endowrent will be transferred to the

“foundatioh. The board mill be responsible for all further
ihvestnent and budget decisions. R chard J. Davis, Esg., the
Special Master for Investnent Policy appointed by the court, who
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Is providing hia services Without fee, will be available for

initial consultation.

The board will submt detailed annual budgets, biannua
budgetary status reports, and biannual financial and investnent
statements to the court for review The court wll retain
jurisdiction over the foundation and its endowrent and will have
the power to intervene. The court will retain the power to
supervi se foundation operations actively and will exercise
control as necessary to protect the interests of the class. The
court may request further information fromthe board regarding
foundation operations as necessary to'carry out its obligation to

t he cl ass.

This oversight nechanismw |l enable the court to
fulfill its mandated responsibility to supervise al
di sbursements of the settlement fund. It allows the board of
directors to make all procedural and substantive decisions
necessary to run the foundation, including investnent of the
endowment, establishment of funding priorities and the actua

awar di ng of grants.

2. Rate of Payout and Future Needs
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The Special Mster's Report discusses the need to
bal ance the conpeting goals of quick disbursenent of significant
funds to neet inmediate needs versus modest payout in the early
years to maintain a substantial endowrent for future needs. 1In
resolving this conflict, the Special Mster recommended that the
board of directors be allowed to invade the corpus of the initial
endowrent as the board deens necessary to fund projects. See
Speci al Master's Report, pp. 178-95. Mre noney thus woul d be
available to neet the current needs of initial claimants.

Although the Special Master's recomendation is not
unreasonabl e, the court believes that a greater enphasis on
meeting future needs is appropriate. Accordingly, the
foundation's endowrent wll be preserved for the first ten years
of the foﬁndation's existence--that is, until Decenber 31
1994-~and no invasion of corpus will be allowed, except by court
order on recommendation of the foundation's board. nly interest
and earnings fromthe initial endowment, plus private and public
contributions, W ll be used to fund projects during the first ten
years, unless court pernission to invade corpus is sought and
: obtained?-for exanple, if an invasion of corpus is necessary to

preserve the foundation's tax exenpt status.
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Uhder the Special Master's proposal to establish two
separate funds to be admnistered by the foundation, the
children's fund endowrent was to be disbursed in 25 years. The
servi ce fund endowrent was to be disbursed in ten years, on the
grounds that the service fund should focus on the "more irmmedi ate
legal and social service needs of current and‘future claimants.”
Special Master's Report, p. 188 The prohibition on invasion of
corpus for ten years undercuts the suggested ten-year lifetine
The absence of a reason to set different operational periods for
the two funds is a further basis for allocating the entire
endowrent of the foundation to a single fund covering both

mandat es.

The foundation fund will have a lifetime of 25 years,
the termof the settlenment agreenment. Aassuming a ten percent
return on investment, about $.5 million wll be available
annual |y to the board of directors for the first ten years to
~fund services. any noney raised by the foundation will be added
to this anount and will not be subject to limtations on
invasions Of Corpus. For the remaining 15 years, the board nmay
i nvade corpus, so that the entire endowrent including interest |
and earnings, but excluding the indemnity reserve discussed
below, iS dishursed by the end of the 25th year. The rate at
whi ch corpus is invaded during the 15-year period wll be
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determined by the board. The requirement that the initial
endowrent be disbursed in 25 years does not nean that the
foundation could not issue grants that provide for services and
programs that will remain in operation past the end of the

25-year period.

3. Indemity Reserve and Payout of Balance of
Endownent Remai ning After Twenty-Five Years

The settlenent agreenent provides that the settlenent
fund "shall indemify * * * defendants * * * for all final
conpensatory judgnents (excluding settlements), exclusive of
costs and attorneys' fees, rendered against any of themin all
state-court actions alleging harmcaused by exposure to Agent
Orange in or near vietnam, not to exceed an aggregate anount of
$10 mllion." In re "Agent Orange" Product Liability Litigation,
597 F.Supp. 740, 864 (EDNY. 1984). Thus $10 million nust be
kept in reserve to indemify the defendants until My 7, 2008.

The indemmity obligation will be borne by the class
assi stance foundation rather than the payment program si hce thé
latter will not be in existence for the entire 25-year indemity
period, and an indemity obligation would unduly hanper its
operation. Accordingly, $10 mllion of the foundation's

endowrent nust be set aside as an indemity reserve, and the
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board of directors may not dishurse these funds for any ot her
purpose during the 25-year' period of the settlement agreenent.
The interest and earnings fromthe $10 mllion reserved will be
available for the entire 25-year period to be used by the
foundation to fund services for the class.

The settlement agreenent stipulates that “falfter 25
years fromthe date of this agreement, any balance remaining in
the Fund shall be disposed of in such manner as the Court nay
direct." |n_re "agent Orange™ Product Liability Litigation, 597
F.Supp. 740, 864 (EDNY. 1984). A substantial balance is
likely to remain at the end of that 25-year term because nost, if

not all, of the $10 mllion reserved to indemify the defendants
probably will still be intact. Any such renaining bal ance will
be transferred to the class assistance foundation to continue its
work so long as the foundation deens necessary, particularly the
fundi ng of services addressed to the needs of children in the
class suffering frombirth defects. Mney obtained by the
foundation through fundraising, of course, may also be used by
the board of directors to further the foundation's mandate in
'perpetuity. See infra Part V.F for further discussion.

D. Mandates and Goals in Funding Services
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The broad mandates of the class assistance foundation
are twofold: first, to fund projects to aid childrenwith birth
defects and their famlies and alleviate reproductive problens;
and seceond, to fund projects to help meet the service needs of
the class as a whole. See supra Part v.A. The board of
directors will adhere to these broad nandates and will devel op
funding priorities and award grants to further these nandates.

" The board will nmake all decisions about specific funding
priorities on a fully independent basis, including the relative

enphasis to be given to each of the broad nandat es.

The Special Master's Report contains a nunber of
t hought ful recommendati ons with extensive acconpanyi ng di scussion
for the guidance of the board of directors in carrying out its
mandates. See Special Master's Report, pp. 196-216. This
Section will sunmarize the points nmade in the Special Master's

Report, for the board's consideration.

1. Possibilities for Funding of Birth Defect
and R'éproduct L VE Problem Programs ,

Repeat ed suggestions were nmade at the Fairness Hearings
that programs be funded to aid children of class menber veterans
with birth defects. Among the goal s suggested to the court were

the fol | ow ng:
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encour agi ng research concerning birth defects,
monitoring research to determne if causal con-
nections can be scientifically verified, and
maki ng single or annual grants to assist
famlres wth children wth birth defects.

Such assistance could include, to the extent
that funds are avail able, paynent of nedica
expenses, vocational training, scholarships,
and special costs of care and help to aneliorate
the difficulties of this portion of the class.
Financi al and social needs of the famly woul d
be appropriate criteria for eligibility:.

In re “"Agent Orange® Product Liability Litigation, 597 F.Supp.
740, 861 (EDNY. 1984).
A primary goal of the class assistance foundation

accordingly should be to issue grants or contracts for projects
that will help children with birth defects lead a nore normal
life and wi || ease the heavy burden on the famlies of these
children. A broad definition of the term"birth defect" should
be used. Special Master's Report, p. 197 n.70. A second naj or
goal would be to fund projects to neet the service needs of those
coupl es suffering from reproductive problens, including
mscarriage-rel ated problens and fear of parenting because of the
veteran's exposure to Agent O ange.

() Maximizing Access t0 EXiSting Services and

Provision Of Famly Support Programs. hmny'children with birth
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defects have enormous |ong-lasting needs for medical treatment
and health care. The foundation cannot afford to provide medical
treatnment to all of these children, nor could it single out
particular defects for limted treatnent wthout [|arge

adm nistrative costs and great controversy within the class. The
nmost beneficial service the foundation can afford to provide
woul d be to help these children and their famlies take advantage
of existing private and public resources. Mny existing health
care and social service resources are underutilized because
peopl e who could use these resources are unaware of their
availability and do not know how to find out what services are
avai | abl e.

Accordingly, priority should be given to funding
projects that will maxim ze access to existing health care and
social services for these children and their famlies. Professor
Rand E. Rosenblatt, a health care expert appointed by the court
pursuant to Rule 706 of the Federal Rules of Evidence, suggests
that "the nost effective ways to neet a wide range of unnet needs
[aré] coordination of care * * * —advocacy, and strengthening the
family's capacity to deal with the stresses of najor childhood
il1ness and disability.' Special Master's Report, pp. 511-12.
Prograns that would further this care coordination approach m ght

include some of the follow ng.
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(1) Case managenent services. Skilled health
professionals could train a famly to deal with their child s
heal th problem and work With health care providers and benefit
prograns to help inprove care and benefits.

(2) Protection and advocacy services. $Killed
advocates coul d provi de nunmerous services, including ensuring
accurate di agnoses and treatment, inproving placenents in special
educati on programs, Securing appropriate vocational training,
establishing famly support groups and educating parents,
assisting in applications to benefit prograns, helping solve
housi ng and transportation probl ens, and securing conmunity-based
l'iving arrangenents for institutionalized children

(3) A public hotline and referral service. Such
prograns could help famlies |ocate the nost convenient and
appropriate treatnment and social service centers. i

(4) Qants to hospitals and clinics. This noney m ght
assist famlies, especially those in isolated rural areas, in
defraying travel costs incident to a child's medical treatnent.
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(b) Additional proijects and Emergency Financing for

Medi cal services. Al though maxim zing access to existing health

and social services would be a first priority, to the extent
feasible financially and technically the foundation also could
fund prograns to help nmeet the medical, educational, vocational,
social and other needs of children with birth defects and their
famlies. As the Special Master pointed out, "filn many cases,
especially as these children grow ol der and their nedical

probl ens becone stabilized, needs wll change, and the demand for
care coordination may decrease.* Special Mster's Report, p. 202.
Potentially beneficial programs not strictly involving care
coordination m ght include sone of the follow ng:

(1) affordable, innovative insurance prograns for these children;
(2) special education grants to hel p devise new techniques to
teach children with learning disabilities; (3) grants to an
existing scholarship fund or educational |oan programto provide
financial assistance for these children, so that they can pursue
hi gher education; (4) grants to establish peer support groups toi
enable children with birth defects to discuss their problens
openly anong thensel ves; (5) vocational training proj -ec':ts,
perhaps in cooperation with targeted industries, to provide an
opportunity for specialized job training; and (6) |imted,
focused research to develop new treatment techniques, nedical
services, and diagnostic tests.
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In addition to funding projects, the foundation could
set aside a special account to meet emergency needs of children
with birth defects and their families. Gants or |loans could be
provided to famlies in grave financial need to help pay for
essential nedical services. These limted energency grants could
be used to help defray the costs of essential medical devices,

" energency surgery, or life-sustaining drugs, anong other
necessary Servi ces.

(c) Reproductive problems and CGenetiC Counseling.
The reproductive problens of the class fall within the
foundation's nmandate. Some class nenbers have stated that they
are reluctant to have children because they fear that exposure of
servicenmen to Agent Oange will result in genetic damage in their
offspring. Tens of thousands of clainms have been filed for
mscarriages said to be related to Agent Orange. The foundation
shoul d consider financing prograns for genetic counseling of
coupl es concerned about their future children as well as projects
~to help coupIeS cope after a miscarriage occurs. |

A survey of genetic counseling centers has been made to
determne the availability of genetic counseling services for the
class. See Special Master's Report, pp. 531-73. The survey
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contains valuable information on the availability and cost of
services, but also highlights the najor probleminvolved in
providing classwide genetic counseling: Because no currently
avail able scientific evidence links Agent Orange to any discrete
birth defect or conmbination of birth defects, genetic counselors
cannot tell class members what Agent (range "“causes,™ nor can
they reassure them that Agent Orange exposure is harniess. Mny
Vi etnam veterans seeking an explanation for their children's
birth defects are frustrated because current genetic counseling

services cannot provide definitive answers.

Nevertheless, genetic counseling may have sonme val ue
for those couples who are still considering having children. A
standard genetic counseling session may be of help to potentia
parents, even though the inpact of Agent O ange exposure cannot
be assessed. In addition to educating potential parents about
general risks of birth defects, genetic counseling services wl
review famly history and assess the particular risks of
childbearing for a given couple. The value of such services to
‘cl ass members, however, Will decrease in the relatively near: |
future as nmore and nore wonmen in the class grow too old to have

children.
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In addi tion, counseling services and support groups
could be funded for class nenbers who have becone enotionally
di straught in the wake of a m scarriage. The foundation also
could fund projects to devel op new techni ques for counseling
coupl es suffering fromreproductive problenms they believe are

related to Agent Orange exposure.

2. Possibilities for Funding of Classwide Services

The cl assw de service programconcept originated in the
suggestions nmade to the court during the Fairness Hearings that a
national center for Vietnam veterans assistance be established.
Such a national center, it was suggested, could perform
the fol | owi ng:

provide |egal assistance concerning clains against
the Veterans Administration; undertake litigation
to conpel agencies of the government to conpl
with the law and assist Vietnamveterans: see
further legislation in the Congress and state
Ieglsl atures to inprove the lot of the M etnam
veteran; nobilize lawyers, doctors, and the

busi ness and education communities to help
Vietnamveterans and their famlies; encourage
research and training for the nedical profes-
sion in treating Vietnamveterans and their
families; and undertake such other activities,

i ncl uding counseling and veteran advisory ser-
vices, as wll assist the Vietnamveterans and
their famlies. '
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In re "agent Orange™ Product Liability Litigation, 597 F.Supp.
740, 859 (EDNY. 1984). Qher related possibilities suggested

to the Special Mster include outreach efforts to all class

members, public education and awareness, vocational training and
educational assistance. Special Master's Report, p. 152

The primary goal for funding of classwide services
would be to issue grants or contracts for projects that will help
meet the nedical and related social service needs of Vietnam
veterans and their famlies. This nethod of providing services
differs fromthe national center idea originally suggested to the
court in that the class assistance foundation wll fund prograns
through grants or contracts, whereas the national center was

conceived of as an actual supplier of services.

Though many in the class need health care and nedi cal
treatment, the governnent is responsible for providing such
treatment and care for the veterans through the Veterans
Adni ni strati on. See supra Part 11r.a; 38 u.s.c. 8§ 610. The
foundation, however, could fund projects to help class member
veterans better obtain and utilize VA services and to nonitor the
VA and other federal and state services to ensure that they are

responsive to the needs of the class.
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In addi tion to advocacy and nonitoring projects that
oversee operation of government programs, the foundation coul d
finance projects to (1) increase public awareness of the problens
of the class; (2) provide health information to the class;
(3) give social service assistance to the class; and (4) help
menbers of the class becone a nore integrated part of society.
Prograns funded by the foundation could serve as visible symbols,
much i ke the Agent Orange litigation itself, around which class

menbers can organize to hel p thensel ves.

The issuance of grants or contracts for | obbying of
federal and state |egislatures should not be undertaken by the
foundation. ne of the strengths of the existing network of
veterans organi zations is its collective | obbying ability.
Fundi ng of |obbying could duplicate existing efforts and m ght
lead to friction with the existing veterans | obbying network.
The foundation should not expend its endowrent on lobbying,
particul arly when many other service gaps exist that need to be
filléd. Lobbying m ght well inpair the foundation's tax status.
I.R.C. 5,501(c5(3)-(4).

ta) National \Vietnam Veterans Advocacy Center.

Wtnesses at the Fairness Hearings, a nunber of distribution

proposals submtted to the court, and suggestions received by the
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Special Master have called for the establishment of a nationa

|l egal center to help veterans exposed to agent (range. Al though
exi sting organi zations already engage in extensive |egislative

| obbying efforts at the federal and state |evels and provide

I ndi vi dual counseling to veterans about their rights, it was felt
that an additional need exists for a national legal center that
will work for increased Vietnam veteran benefits through

~litigation and formal adm nistrative proceedings.

dven the level of funding provided, supporting such a
legal center seens inpracticable. The primary focus of the
foundation must be on medical and related probl ens.

Nevertheless, in obtaining nedical services for the class, |egal
problems and litigation needs may arise. The foundation is
therefore authorized to issue grants or enter into contracts wth
exi sting organi zations to provide advocacy services through a
national Vi etnamveterans advocacy center or a network of centers.
Funds m ght be used to help pay the costs of test cases of
partfcular interest to the class or individual class nenmbers and
to provide nedical advocacy to hel p educate nenbers of the class
‘about VA and other health care pfbgrans, increasing their
understanding and ability to take advantage of available health

services.
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The foundation could extend its funding to provide
these services in nany ways. For example, nuch of the individual
| egal assistance could be obtained by contracting with |aw school
clinies, using senior law students who woul d receive academc
credit rather than cash conpensation for their services. A grant
could be given to an existing organization to help coordinate and
organi ze pro bono activities by the private bar for class

members.

(b) MNational Hotline and Referral Service, Agent

Orange I nfornati on Clearinghouse, and Public Education Programs.

The special Master's suggestions about a national hotline,
referral service, Agent (range information clearinghouse and
public educational services also were made by others. See
Special Master's Report, pp. 211-15, 574-90 on funding of
specific prograns. The |imted funds available may require
giving such projects a low priority.

(¢ Qther Projects. In addition to the programns

,aIreédy discussed, to the extent feasible financially and
technically the foundation could provide grants or contract for
services to neet the health, educational, vocational and
psychol ogi cal needs of the class nmenbers who have filed clains
with the settlement fund. dainmants who are not eligible for the
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payment program, but who suffer fromsignificant partial
disabilities or other serious health problens, should receive
speci al consideration. See Special Master’'s Report, pp. 215-16.

E. Grant and (Dnfract Procedures

The board of directors will be responsible for
devel oping an agenda of priorities and a detailed set of
regul ations to govern the grant application process and
ot her aspects of the foundation's operations. |n devel oping an
agenda and rules, the board will need to work closely with the
executive director and such professional consultants, including
physi ci ans, lawers and accountants, as it deens desirable.

1. Development of specific Funding Priorities

Before the foundation can begin operations, its
funding priorities nust be defined by the board. The nore
focuéed the priorities, the easier it will be to solicit and
eval uate applications, target funds, and monitor activities to -
‘ensure that the priorities are being net. The board of
directors, with the help of the executive director, thus
shoul d produce detailed funding priority statements, subject to
modification in the |ight of experience. Sanpling of class
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menbers' opinions and direct contacts with menbers of the class
woul d hel p the board ascertain class members' views. See Specia
Master's Report, pp. 217-20. The board itself, however, wil
take full responsibility for making the hard decisions necessary
to operate the foundation.

2. Qant_Application and Review Process

The board of directors should be prepared to initiate a
funding process as soon as possible after its menbers have been
appoi nted by the court. The board will be required to subnit a
plan for foundation operations to the court within eight nonths
after the appointnment of its menbers. See infra Part vir.c.2.

In devel oping procedures for soliciting and review ng grant
applications, the board shoul d consider the follow ng guidelines.

(a) Qpen and Conpetitive Bidding. The foundation
will need to establish the nmost conpetitive and efficient system

to ensure the best services are obtained for the class. In some
cases, the executive director would issue a general request for
-'prpposafs‘to al | ow any gfoup to apply for funding. In other
cases, that process m ght be inefficient and the executive
director probably would ensure better services by soliciting
proposal s fromthe existing groups providing the service. |f
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there are very fewqualified proposals, the executive director
shoul d explain why solicitation of additional proposals would not

be likely to result in better services.

(b) Review of Bids and Monitoring of Ongoing

Projects. The executive director would make the initial review
of all grant applications and contract offers and screen out
those that do not neet foundation requirements. |f necessary,
the executive director would refer qualified bids to expert peer
review coomttees for technical and professional evaluation and
fundi ng recommendations. The executive director would consider
the peer review eval uations and make funding reconmendations to
the board, which nust approve all grants and contracts.

Peer review commttees could be established by the

board. They would be conprised of experts in various fields

rel evant to the foundation's mandates. The experts generally
woul d serve w thout conpensation except reinbursenent of expenses,.
PEer.revieM/connittees could be established for each of the
foundation's general project areas. For example, there could be -
‘a peer review commttee of health professiohals for

health-related projects.
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The executive director also would devel op nechani sns
for nmonitoring and evaluating the performance of service
sUppIiers. One such method would be to condition disbursenents
of funds on receipt of quarterly status reports and an annual

accounting and audit. The expert peer review commttees also
could be enlisted to help in the nonitoring and eval uation

process.

3. Service Suppliers Represented on the
Board of Drectors

Representatives of existing veterans organizations and
state Agent (range conm ssions may serve on the board of
directors of the foundation. These representatives are likely to
be know edgeabl e about Agent Orange and Vi etnam veteran issues,
and such expertise would be a significant asset for the board.
The organi zations these board nmenbers represent probably wll
have experience in neeting the needs of Vietnam veterans.
Therefore, these organizations probably woul d be interested in
and qﬂualified for funding by the foundation.

Fundi ng proposals from t hese organi zations shoul d be
encouraged, but self-dealing must be avoided. Accordingly,
certain safeguards nust be built into the grant process.

Wienever an organi zation having a representative on the board is
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reconnended for funding by the executive director, full

di sclosure nust be made to the board. In addition, the executive
director nust fully explain in the reconmendation to the boa: ,
why this organization is the best qualified for funding. The
board additionally should devel op specific procedural safeguards
to ensure fair admnistration of the foundation. These
safeguards would balance the need to encourage existing veterans
groups to seek funding fromthe settlement with the need to

el imnate any appearance of inpropriety in the funding process.

F. Fundraising

The board of directors should devel op fundraising
strategies to augment the initial endowrent of the class
assi stance foundation. Mney fromthe initial endowrent can be
used to initiate fundraising efforts, but such efforts should
become sel f-supporting as quickly as possible. The prestige and
name of the court should not be invoked in any way in fundraising
activities. See Ganon s(s)(2) of the Code of Judicial conduct. |
No one engaged in fundraising activities should nake any
reference t0 the court or any statement that the court endorses
or is involved in the solicitation.

1. Mitching Grants, Joint Ventures and Simlar Devices
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The objective of the foundation is to have as great an
I mpact as possible on problems facing the class. The board and
executive director should devel op ways to increase the |everage
of foundation funding and thus maxi m ze the reach of this program
Grants could be conditioned on the grantee obtaining matching
grants from other sources. Cooperative projects funded jointly
by the class assistance foundation and other foundations,
organi zations or industry could be devel oped. One-time Seed
money grants could be used to encourage the creation of new
institutions to help the class.

2. Charitable Contributions

The board of directors should seek private donations to
augment the foundation's initial endowrent fromthe settlenent
fund. As discussed supra Part v.B.1, in establishing the
not-for-profit organization that wll govern the foundation
tax-exenpt status will be sought, to enable the foundation to
obtain individual and corporate charitable contributions. The
board shbuld look to these private sources of funds as a way to
miltiply the beneficial inpact of the settlenent fund on the

class.
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Because private donations are outside the scope of the
settlement agreement, any additions to the original endowrent
gained through fundraising would not be subject to the
jurisdiction of the court or the strictures of the settlement

agreement.

VI. AUSTRALI AN AND NEW ZEALAND CLAI MANTS

The settlenent includes the clains of Australian and
New Zeal and veterans and their famly nenbers as well as those of
United States class nmenbers. Arguably, because the settlenent
agreenent did not distinguish foreign class menbers fromtheir
Anerican counterparts, Australian and New Zeal and cl ai mants
shoul d be treated no differently in distributing the settlenent
fund. Under this view, these class menbers woul d submit
applications for payment to the payment program and seek services
fromthe class assistance foundation just as would Anerican class

members.

‘ But the service needs and desires of the foreign
-claimants and the availability of government and private services
in those countries may differ greatly fromthe situation of class
menbers in the United States. Both countries, for exanple,
apparently have nore extensive publicly funded health and nedica
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programs than does the United States. An effort should be nade
to fund projects tailored to the needs of the Australian and New

Zeal and cl ai nants.

The only practical way of accomplishing this goal is to
turn over a portion of the fund to a single organization in
Australia and one in New Zealand, to be admnistered as a trust
on behal f of class nenbers in those countries. A single trust
institution could be created for Australian and New Zeal and cl ass
members, Or two could be established, one in each country. Such
an organi zation nust be established by the governnent and cl ass
menbers in each country working cooperatively. The court |acks
the resources and requisite faniliarity with foreign legal,
political, social and economc systens to create an unbrella
entity on its own. The trust fund framework, however, must be
set up with sone degree of consensus. Approval wll not be
given to a proposal that sinply would entrust the funds to one of

a nunber of conpeting veterans organizations.

- The distribution plan adopted by the trust, though
subject to court approval, may be bonpletely I ndependent of the
plan set out in this opinion. Alternatives rejected here may be
practical overseas because of differing circunstances. Any

reasonabl e distribution plan will be permtted. The Special
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Master will be available for consultation on the creation of a
trust institution and fornulation of a distribution plan.

If no satisfactory unmbrella adm nistrative proposal is
forthcomng for a given country, the funds allocable to that
nation's clainmants will not be adm nistered separately. Such
claimants will participate in the payment programand the
‘services funded by the class assistance foundation on the sane
basis as claimants in the United states. See supra Parts |V
and V.

Because the needs of foreign class nembers and the
legal and institutional mechanisns required to neet those needs
may differ fromthose of United States class members, a
representative of these foreign class nenbers would be consulted
by the foundation's board of directors and the paynment program
advi sory group. The representative should be famliar with the
veteran comunity in his or her country as well as the governnent

and private services available to veterans and their famlies.

If an unbrella adninistrative plan is approved by the
court, funds will be allocated in proportion to the nunber of
Vi etnam veterans from that country. According to figures
provided by the United States Departnent of Justice, of the total
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nunber of M etnam veterans who served with the United States,
Australian and New zealand armed forces, 2,595,200 were fromthe
United States, 48,400 from Australia, and 3,842 from New Zeal and.
See Letter from Arvin Maskin, Trial Attorney, Torts Branch, G vil
Division, United States Departnent of Justice, dated March 29,
1985. Foreign veterans fromthese two allies constitute about

2 percent of the total. Rounding off the figures, 1.8 percent of
the settlement fund would be allocated to Australia and

0.2 percent to New Zealand. O the $200 million that will be
available, $4 nmllion thus would be set aside, $3.6 mllion for
Australia and $400,000 for New Zeal and.

A prelimnary trust plan has been submtted for
adm ni stering the funds allocable to Australian class nenbers.
See Draft Menorandumand Articles of Association of Australian
VietnamWar Veterans Trust Limted, filed March 25, 1985; Letter
fromJoseph F. kKelly, Jr. dated March 21, 1985, filed March
25, 1985; Letter fromJoseph Kelly, Jr. dated April 5, 1985,
filed April 10, 1985. The plan apparently has the support of the
Australian government and two najor Australian veterans'
groups--the Vi et nam Veterans Associ ation of Australia and the
Returned Services League of Australia. The Australian governnent

took an active role in resolving differences anong interested
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parties and in ensuring that a single plan was submtted for

adm ni stration of the Austral i an funds.

M. A T detzelt, Australian Mnister for Veterans'
Affairs, has inforned the court that the Honorable M. Justice
Leycester Meares, fornerly of the Suprene Court of New South
Wales, has agreed to be chairman of the trust. The board of
trustees woul d be conposed of the chairman, appointed by the
Australian Mnister of veterans' Affairs, two nmenbers appointed
by the vvaa, two appointed by the RSL, one appointed by the
Australian Veterans and Defence Services Council, and one
appoi nted by Legacy Coordinating Council, an organization
concerned with the care of the surviving spouses and dependents
of veterans. None of the trustees will be paid for their
services except for out-of-pocket expenses. The trust wll be
incorporated as a tax-exenpt organization. It also wll be able
to drawon the adm nistrative resources of the participating

organizations, thereby minimizing admi nistrative costs.

The prelimnary proposal for an Australian trust fund
is under consideration. The organizational franmework should be
fi naI.ized and a distribution plan submtted by Cctober 1, 1985.
The Special Master will be available for consultation.
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The court has received a nunber of subm ssions from
counsel and veterans' organizations in New Zeal and. The New
Zeal and government appears to be willing to oversee the
establishment of a trust in which the various New Zeal and
veterans gqroups would participate, taking a role simlar to that
of the Australian government regarding an Australian trust fund.
As yet, however, the court has not received a confirnmation
fromthe New Zeal and government of its willingness to oversee the
fornul ation and subm ssion of a trust proposal as well as the
I npl enentation of such a plan once approved by the court. It
woul d be desirable for the chairman of any such trust to be
appoi nted by the New Zeal and M nister in Charge of \Mr Pensions
or by sone other government official, and for the New Zeal and
governnent to confirmto the court that any trust proposal
submtted has the support of veterans groups such as the New
Zeal and Returned Services Association, the New Zeal and Ex-Vi et nam
Services Association, and the New Zeal and Vi et nam Vet erans
Association. The specific terns of the trust woul d depend on the

provi sions of New Zeal and donestic |aw

'No conprehensive proposal for administration of funds
in New Zeal and has yet been received. No franework for separate
distribution can be approved at this tine. Further subm ssions
must be received by Septenber 1, 1985. The Special Master is
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requested to assist interested parties including the New Zeal and
governnent in formulating and forwarding an adm nistrative
proposa!. If a satisfactory plan is not forthcomng by Septenber
1, 1985, New Zealand clainms will be handled under the
distribution plan outlined in this opinion.

MI. | MPLEMENTATI ON_AND _OPERATI ON OF THE DI STRI BUTI ON_PLAN

Until the appellate process has concluded, no
di sbursenents can be nade from the settlenment fund, either as
I ndi vi dual awards fromthe payment programor as grants and
contracts fromthe class assistance foundation. Nevertheless,
whil e appeal s are pending all necessary prelimnary steps can and
shoul d be taken to render the distribution plan as close to fully
operational as possible. These interim organizational efforts
will permt the benefits of the settlenent to reach the class in

a uni formand expeditious nanner.
A Communications W th the Class

" Effective inplenentation of the distribution plan will
require continuing efforts to informclass nenbers about the
settlement, the benefits available fromthe paynent program and

the services funded by the class assistance foundation. Because
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the foundation will be the nore permanent institution, funding
services with classwide inpact across the country, it wll bear

primary responsibility for informng the class.

Further information also must be collected from the
claimants~~-those Class nenbers who have expressed an interest in
participating in the settlement by filing a claimform Because
‘these communications for the nost part will relate to the
I npl enentation of the payment program the paynent programwil |
bear primary responsibility for collecting more information from

claimants.

| nsof ar as possible, classwide mailings should be

coordinated to reduce the drain on settlenment funds.

1. Publication of the Terms of the Plan

Even t hough no subséquent claims for persons who died
or becane totally disabled nmore than 120 days ago wll be

~ considered tinely filed without further order of the court,
.efforts to encourage participation of class nenbers in the
settlement nmust continue. Veterans and their famlies nust be
made aware of the fact that clains still can be filed for deaths

and total disabilities that occur in the future--measured from
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120 days before issuance of this opinion. |In additien, class
menbers who have yet to file claimforns nust be informed of the
details of the distribution plan so that they can take advantage
of services that will be funded by the class assistance

f oundat i on.

Particul ar enphasis should be placed on efforts to
communi cate with class menbers who are outside the mainstream of
society. Special efforts of this kind were nade in distributing
notices of settlement with claimforns to the class. The
cooperation of the governors of the states and the Federal Bureau
of Prisons was solicited in reaching incarcerated veterans.
Caimforms were forwarded to veterans groups and H spanic and
bl ack organi zations for copying and distribution. Infornation
was provided to nenbers of Congress for dissemnation. These and
simlar endeavors nust continue to ensure an effective
distribution of the settlenent fund. Special steps nust be taken
to reach incarcerated veterans, those facing |anguage barriers,
those who live in rural areas or on Indian reservations, and
those Who are isolated from their comunities. See also supra
Part v.A.3. For example, informational mailings and paynent
application forns should be translated into Spanish and copies of
the translations be made available to H spanic veterans groups
and other organizations. |
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Various groups can be called on to help informthe
class about the provisions of the distribution plan. These
groups, moreover, Nay provide ideas on how best to serve the
Vi etnam veteran comunity. Permanent relationships should be
establ i shed between the class assistance foundation and groups
such as the followng: existing veterans organizations and
nonprofit veteran service organizations; state governnent
agencies, particularly departments of veterans affairs and state
Agent Orange conm ssions; federal governnent agencies, including
the Bureau of Indian Affairs, the Federal Bureau of Prisons and
Veterans Admnistration facilities, including vet centers
governors of each state and local elected officials; nenbers of
Congress; comunity, social, fraternal and ethnic organizations;
and broadcast and print media, through public service nessages

and public affairs programm ng.

Notice of the terns of the distribution plan will be
pfovided to those who have already filed claimforms in the
coor di nat ed mailing to all claimants. See infra Parts vII.A.3
and VII.A.4. The notice will outline the eligibility criteria
'for.the payment program, discuss the range of servfces that m ght

be funded by the class assistance foundation, and l|ist telephone
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nunbers and addresses that the claimant can use to obtain further

i nformation about these prograns and services.

Afterborn children or their guardians who file clains
must be informed about the settlement agreement's provision that
-an afterborn child's election to accept benefits fromthe
settlenent fund waives any right to sue the defendants for any
claimarising out of the subject matter of this litigation--that
I's, aclaimalleging harmcaused by exposure of a parent to Agent
Gange in or near Vietnam A statenent to this effect therefore
wi Il be included with the application forns that will be sent to
all claimants. Afterborn children who later seek
f oundati on-funded services should be notified of this provision
as wel | .

2. Periodic Notice About the Operation of the Plan

| nf ormati on about the operation of the distribution
plan will be distributed periodically to award recipients througﬁ
the paynent pregram, and to other class menbers through the
' connunfcations network and ofher means available to the class
assistance foundation. Provision of such information to the

class is inportant. The funding of service prograns by the
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foundation would be frustrated if class nenbers did not know that

the services were avail abl e.

A periodic notice could report jointly on paynent
program and class assistance foundation operations. It should
informthe class of any changes in the eligibility criteria for
the payment programand outline services funded by the foundation.
It should include information on foundation board meet i ngs and

court proceedings concerning the distribution plan.

Exi sting veterans groups regularly conmunicate with the
Vietnam veteran conmunity. Those responsible for devel opi ng and
distributing the periodic notice should consult these groups to
determ ne the nost effective and cost-efficient nethod of

di ssem nating information to the class

3. Mailings to Prospective Paynent Program Claimants

|
| npl enentation of the distribution plan, particularly

_ the‘paynent program, Wll require more information to be obtained
fromclaimants. Collection of this information will be given
priority. Specific payment program conpensation levels, exposure
parameters, and the relative weight given to various eligibility
criteria all will depend on the data to be submtted by clainants..



158

Information CcOl |l ection thus must begin as soon as appropriate

forns can be devel oped.

The Special Master will initiate devel opment of paynent
application forns with the assistance of consultants. The forns
shoul d be sinple and easy to understand, so that they can be
filled out by class nenbers with a mnimmof legal or other
_assistance. Because of the high cost of conmunicating with such
a large group, the application forns should be conprehensive so
that one mailing will elicit all the information needed. So far
as possible, the forns should be designed for conputer coding and
perhaps optical scanning to facilitate processing. Conprehensive
payment application forms will include at |east two forns—an

exposure questionnaire and an application for paynent.

The exposure questionnaire wll solicit detailed
information on exposure to Agent Orange. See supra Part 1v.D.
Anyone wi shing to participate in the payment program nust
conpl"ete this questionnaire. The class assistance foundation 'rray:
limt certain servi ces based on exposure, or fund a program
~providing individual exposure assessments. See supra Part v.A.3.
Caimants wishing to take advantage of services that will be
funded by the foundation therefore may be required in the future

to conplete and return the exposure questionnaire.
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The application for payment nust be conpleted and
returned by clainmants who wish to be considered for cash
conpensation from the payment program The application formwll
instruct the claimant to include nedical docunentation regarding
the death or disability, and will request the claimant to sign a
privacy waiver that will allow access to the veteran's mlitary
and nedical records. nly spouses or children of deceased
veterans, and those veterans who believe they suffer long-term
total disabilities, should conplete the application for paynent.
Cains for death or disability fromtraumatic, accidental, or
self-inflicted causes wll not be eligible for cash conpensation.

See supra Part 1Iv.A.

In conpleting the exposure questionnaire and the
application for paynment, claimants will be nade aware that they
are submtting information to a court-supervised entity and that
they may be subject to penalties for supplying false information.
The filing of a false claimin a class action in federal court is
a serious federal crime. See 18 u.s.c. §§ 2, 371, 1341. As a
“saf eguard against fraud, each claimant will sign under penalty of
prosecution for perjury a statenent that the information supplied
in the exposure questionnaire and the application for paynent is

true to the best of the claimant's know edge.
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4. oordinated Mailings by the Class
ASsistance Foundation

The foundation board of directors probably wll need
information to help establish specific funding priorities. See
supra Part V.EI. If the board devel ops a services survey and a
birth defects questionnaire, efforts will be nade to coordinate
the mailing of the board's information request with the mailing
of the court-approved paynent program forns. Such coordination
will reduce the cost of data collection. It may increase the
response rate as well, since claimants wll besolicited only once
for detailed infornation.

S. Assistance for Claimants in Filling QUt Forms

Caimants are likely to have questions about the forns
and may need help in conpleting them N@fhods shoul d be
devel oped to aid clainmants in conpleting the application forns.
Such assistance will involve some initial expense, but it wll
i ncrease the conpl eteness and accuracy of the data submtted.
| Provisionlof assi stance thus will help assure that qualified
claimants get the benefits for which they are eligible, and wll

reduce processing and eval uation costs for the settlement fund.
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Understandable, step-by-step instructions will do nuch to

el i m nat e confusion and ensure accurate data collection

A toll-free telephone nunber will be provided for
claimants who need further assistance. This service wll be
staffed by trained people who can answer questions about the
application fornms. Sufficient telephone |ines should be used so
that claimants can get through to operators w thout undue del ay.
Because the toll-free nunber is likely to be very busy at times,
arrangements will be nade for an answering tape with basic
information and referral nunbers to aid callers, who then can
wait for the first available operator if the tape does not

provi de sufficient information

The exi sting national network of veteran service
representatives also should be utilized. These service
representatives, usually enployed by state veteran affairs
departnents, already help veterans conplete information requests
from governnent agencies. A training manual will be devel oped oh
how to conplete the Agent Orange application forns. This manua
~will be distributed to éII servi ce representatives and to other
gbvernnent agencies, and private organizations that regularly
counsel Vietnam veterans. |In addition, a series of briefing

sessions shoul d be scheduled around the country to inform
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interested representatives about howto conplete the application

forms.

The conbination of clear instructions, a toll-free
t el ephone nunmber and a network of trained service representatives
should el i m nate much of the confusion involved in seeking
detailed information fromsuch a large, diverse group. In
addition, any other cost-effective neans to assist claimnts in

conpleting the application fornms will be explored.

B. Overal |l structure and Financial Mitters

1. Minimizing Adverse Tax Consegquences

An inportant objective of the distribution plan is to
maxi m ze the amounts available for disposition. Because the
settlenment fund will be invested and di sbursed over a period of
many years, It is inmportant to mnim ze the negative inpact of
f_eder\.al, state and |local incone taxes on the earnings and gains
realized by the fund. Another inportant goal is to ensure that
'payment- program awards and class assistance foundation grants are

exenpt fromtaxation.
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Adverse tax consequences W ll be mnimzed by
seeking an Internal Revenue Service ruling of tax exenption under
section 501(e)(3) of the Internal Revenue Code of 1954, as
amended, as a charitable organization that serves a public

purpose.

Awards from the paynent program should be treated as
~exenpt fromtax. See, e.g., I.R.C. § 104(a)(2) (tort recoveries
are not "income"). Similarly, indirect benefits received by
class menbers fromthe foundation should be designed in a way to

avoid being treated as taxable incone.
2. |nvestnent

Among the nost inportant responsibilities in
adm ni stering the settlement prograns are protecting and managi ng
the assets of the settlement fund. The principal decision that
must be made is the selection of an investment manager or
i nvestment nanagers who will be responsible for investing the
fund. The court will make this selection after consulting
| Special Mster Feinberg, the Special Mster for Investment
Policy, Rchard J. Davis, the foundation board of directors and

the payment program advisory group.
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Special Master Davis has already commenced the process
of identifying capable and interested investnment managers. See
Speci al Master's Report, pp. 599-618. (nh February 1, 1985,
Special Master Davis sent a detailed request for further
information to a nunber of investnent nmanagers who previously had
indicated an interest in managing the fund. This request for
i nformation asked the investnent managers to describe how they
woul d propose to invest the assets of the fund. The request for
information also asked a series of questions about the financia
institution's experience, performance, ability to adjust
i nvestment strategy, and other matters related to the
institution's ability to provide service to the fund. In
addition, questions were asked about the institution's costs and

fees.

Based on the written subnissions in response to the
questionnaire, Special Master Davis has indicated that he expects
to select between four and six finalists. |In coordinationwth ,
Speci al Master Feinberg, Special Mster Davis will interview the
-finaiists) and'consult with the payment program advisory group
and the fouhdation board of directors with respect to the
interviews. After the interviews, the Special Msters will
reconmend an investnent manager or investnent nanagers to the

court. The court will approve or disapprove the selection after
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consulting the paynment program advisory group and foundation
board of directors. It may well be desirable to set up the
paynent program di sbursing agency in the formof an insurance
conpany with power to invest the programis $150 million fund. |If
so, adequate protection of the fund's security wll need to be

provi ded.

As noted supra Part V.C once the distribution plan is
fully operational, the class assistance foundation's endowrent
wi Il be transferred to it. The board wll make all subsequent
i nvestment decisions. If the board at any tinme decides to change
I nvest ment managers, it wll give advance notice in witingto

the court before acting.

| nvest ment strategy for both distribution prograns
shoul d be guided by considerations of security, return on
investnent and flexibility. Those responsible for investnent
deci sions should keep in mnd that the assets of the fund bel ong:
to the class, and are being admnistered for the benefit of the
nenbérs of the class. Aadequate bonding, auditing and insurance

will be required.

3. Adnministrative Budgets
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The paynent program and the class assistance foundation
wll be operated as efficiently and economcally as possible.
Adm nistrative costs must be mnimzed so that nenbers of the
class receive the largest possible benefits of the settlenent.

Mbst paynent program expenses will be incurred in the
early years when the largest influx of application forns wll
occur. The cost of adm nistering the paynent program shoul d
dwindle in the later years of the program

In contrast, the cost of admnistering the class
assi stance foundation will be relatively constant throughout the
entire 25 years of its operation under the distribution plan.
Control of the foundation's adm nistrative expenses, |ike other
aspects of ‘adni ni steri ng the foundation, wll be the
responsibility of the board of directors and the executive

director.

Because of uncertainties associated with both
distribution programs, it is difficult to project the cost of
adni ni st e'ri ng them Unt‘iI more is known about the clains that
will be submtted to the paynent program the size of the tasks
that will have to be perfornmed cannot be projected with
precision. In addition, nmany tasks would be contracted to
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outside service providers. These services would be subject to a
conpetitive bid process. See supra Part Iv.H.l. The
foundation's adm nistrative expenses w || depend on what the
board of directors determnes the foundation should do. At |east
sone of the services it funds m ght also be subject to
conpetitive bidding. See supra Part v.E.2.a. The Speci al
Master*s Report provides some tentative and prelimnary cost
projections. See Special Master's Report, pp. 619-23

4, Audits

Throughout the life of the distribution programs, one
or nore accounting firns wll conduct an independent audit at
| east annually of all aspects of the prograns, including
I nvestment of the settlenment fund, operation of the paynment
program and operation of the class assistance foundation. The
board of directors will select the accounting firm that wl
conduct future independent audits of the foundation. The court
may require further independent audits of the foundation by a

~court-appointed accounting firm

Audits will include a review of financial transactions
to determne whether the financial reports fairly represent the

current financial position of the progranms and changes in that
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financial position. They also will include an analysis of
whether the distribution prograns are operating in an efficient,
economcal and effective manner. Reviews w |l enconpass the
operations of the nmajor contractors and the investnent program
as well as the distribution prograns. The reports wll be
submtted to the court and will be docketed as part of the court
record, Where they will be available to class menbers and to the

- public.

C Rol e of the Special Master and | nplenentation Schedules

The Special Master will have an inportant role in
readying the distribution plan for inplenentation. Accordingly,
Special Master Kenneth R Feinberg's appointnent as Special
Master will continue on a contract basis until such tine as the
distribution plan has been inplenmented and is fully operational.
Anong other things, the Special Mster will oversee the planning
and devel opment of the payment program He will consult with the
advi sory group of Vietnamveterans that will be appointed by the
court. See supra Part IV.H.S. _The Special Master also wll
establish the class assistance foundation and seek t ax- exenpt
status for the foundation. See supra Part V.B.I. The foundation
board of directors will be consulted.
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Establishing an inplenentati on schedule requires a
bal ance to be struck between conpeting objectives. e of the
advantages of a settlement in any lawsuit is that plaintiffs can
recei ve funds sooner and avoid the uncertainty and | engthy
delays involved in litigating the case to a final judgnent.
Devel opment and inplementation of a plan for distribution of a
settlenment fund thus shoul d proceed as expeditiously as possible,
so that the plaintiffs can begin to benefit fromthe settlenent.
See In re "Agent Orange" Product Liability ritigqation, 597
F. Supp. 740, 8s8 (EDNY. 1984).

Formul ation of a fair and equitabl e distribution plan
in this case has required careful and extended consideration of
numer ous di stribution proposals and resol uti on of nmany conpl ex
and difficult issues. Haste in establishing the $200 m|1lion
prograns called for in the court's distribution plan could be
expensive to the class, wasting funds that coul d otherw se be
expended for the benefit of class nembers. Pronpt but prudent
action is the wi sest course in making the payment program and
class assi stance foundation operational.  The desirability of
'distributing the benefits of the settlement to the class as soon
as possible cannot be allowed to obscure the equally inportant
obj ective of operating the distribution prograns in an efficient,

prof essional and cost-effective manner.
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The Special Master recommended that the paynent program
and class assistance foundation be made operational within a
reasonably short period of time--a year from the date of this
opinion, if possible. Special Mster's Report, p. 242. This
target date is desirable and acceptable. Al permssible
prelimnary steps toward making the distribution prograns
operational wll be undertaken while appeals are pending so that
delay in inplementationis mnimzed. It is inportant to
recognize, however, that because of the appellate process a
definitive time schedule for inplementation and the begi nning of

distribution operations cannot be fixed.

Wth these limtations in mnd, the follow ng schedul e
wi Il govern inplementation of the distribution plan. It is based
on sanpl e schedul es prepared by the Special Master. See Specia
Master's Report, pp. 591-98. The schedul e incorporates the dual
objectives of operating the settlement prograns efficiently and
proféssionally while distributing settlenent benefits as |
expeditiously as possible. The dates used are not precise
~deadlines. They are set forth to denonstrate the fasks t hat need
to be acconplished and to provide estinmates of how long it shoul d

take to conplete them
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1. Paynent Pregram

The Special Master will immediately begin to assenble a
detailed bid request to be sent to prospective contractors
desiring to provide claimprocessing services. By June 30, 198s,
the court will appoint a veterans advisory group. See supra Part
Iv.4.8. By August 1, 1985, a claimprocessor or clains

processors should be selected. See supra Part IV.H.1.

From August 1, 1985 through Cctober 1, 198s,
application forms and instructions should be prepared, approved
by the court, and printed. An assistance manual shoul d be
prepared and di ssemnated to state veterans agencies and to
veterans organizations. See supra Parts Iv.H.2, IV.H.3

and vII.A.3.

By Cctober 1, 1985, application forns will begin to be
sent to claimants. Cainants will have 60 days fromthe date of :
mailing to conplete and return the forms. Conpleted forns wll
~be returned by January 1, 1986. See supra Parts 1Iv.H.3 and
VII.A.3. From Novenber 1, 1985 through March 1, 1986, the
returned clains will be analyzed and additional information
needed in processing any of themobtained. FEigibility criteria
and payrment levels will be evaluated. By March 31, 1986, a
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report shoul d be submtted to the court on final eligibility
proposal s and projected payment levels. By April 15 1986, the
court shoul d approve final eligibility and disability criteria

and first payment levels. See supra Part IV.H.5.

Begi nning on April 15, 1986, clains shoul d be processed
based on approved eligibility and disability criteria. By My 1,
1986, assum ng that inplenentation has proceeded on schedul e and
all appeal s have been conpleted, the first paynents wll begin

going to qualified applicants. See supra Part IV.H.4.

2. Class Assistance Foundation

By June 30, 1985, the court will appoint a search
comm ttee conprised of prospective nenbers of the foundation
board of directors. The commttee will seek and eval uate
candi dates for executive director of the foundation. See supra

Part v.B.3.

_ -By August 1, 1985, the Special Master should establish
the foundation, and the court should appoint the board of
directors and the executive director. See supra Part V.B. The
board should submt a conprehensive plan for foundation
operations to the_ court by April 1, 1986. Paynents by the
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foundation can begin by May 1, 1986 if all appeals have been
conpl et ed.

3. Annual Operating Schedules

(nhce implemented, the distribution programs will
operate on regular annual schedules. Sanple schedules are set
~out in the Special Master's Report. See Special Master's Report,
pp. 594, 597-98.

M1, GCONCLUSI OGN

The settlenent fund will be distributed according to
the plan set forth in this opinion. D stribution of the fund is
stayed pending conpl etion of appeals. No cash paynents to
i ndi vidual claimants can be nade and no services can be funded
until the appellate process has concluded. During the interim,
subject to control by the court, the Special Master will solicit
bids fromcontractors for the paynent brogranl enter into
‘contracts conditioned upon the outcome of the appellate process,
| establish the foundation and apply for tax-exenpt status, develop
and mai | out payment applications, analyze the returned data, and
adjust paynment and eligibility criteria.
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Necessary and incidental expenses of adm nistering the
settlement fund in these and other respects will be paid on court
order out of the settlenment fund. Contracts entered inte, tO the
extent of performance prior to any appellate decision, and
payments made pursuant to court approval, shall be valid whatever
the ultimate outcone of any appeals.

SO CORDERED.

DATED: Bfooklyn, New York
May 28, 1985
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