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LAW OFFICES
RivkiN, LEFF, SHERMAN & RADLER
100 GARDEN CITY PLAZA
GARDEN CITY, NEW YORK 11330

TELEPHONE TELEX  CABLE ADDRESS TELECOPIER SUITE 3500 +30 NORTH L4 SALLE STREET
(516} 748-7500 &46-074 AT LAW GRCY (516) 747-2843  CHIGAGD, ILLINGIS 80602+{212) 702-5680

WRITERS DIRECT DIAL:(B18) 228-4318

May 19, 1983

Lt. Col. Alvin Young, Ph.D.
Agent Orange Projects Office,
symbol: 10A7B

810 Vermont Avenue, N.W.
Washington, D.C. 20420

Dear Al:

Enclosed please find a copy of Judge Pratt's decision of
May 12, 1983, as per your request, At present, we plan to move
for reargument, and when we do so, I will send our memorandum
in support, albeit due to a protective order in respect to this
case, it will probably be a redacted reversion.

Once again, thanks for the information you provided,
and please do not forget me when ACS accepts your article on the
A/0 registry. By all means, call me when you are in New York
on June 1 -~ 3, I would love the opportunity to return the
hospitality that you have shown me in the past.

With my warmest person regards, I am

Stanley Pierce, J.D., Ph.D. (Biology)

SP/rr
anc
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

-

-

In re:
"AGENT ORANGE" MDL No. 381

Product Liability Litigat%on

United States Courthouse
Uniondale, Long IsTand
New York

May 12, 1983
2:25 o'clock P.M.

BEFORE

*h

HONORABLE GEORGE C. PRATT, U.S.C.J.

HARRY RAPAPORT
HENRY SHAPIRO
. SHELDON SILVERMAN
0fficial Court Reporters

HAQTREREN TISTRICT CMITRT REDADRTEDS
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Post Office Drawer 109
Patchogue, New York 11772_

VICTOR YANNACONE, ESQ.
EUGENE J. O'BRIEN, ESQ.
DAVID J. DEAN, ESQ.
EDWARD J. GORMAN, ESQ.
IRVING LIKE, ESQ.

JOSEPH COVELLO, ESQ.
ALBERT J. FIORELLA, ESQ.
AARON TWERSKI, ESQ.
WILLIAM F. LEVINE, ESQ.
STEVEN J. SCHLEGEL, ESQ.
JULES OLSMAN, ESQ. :
ANTHONY FALANGA ESQ.
JAMES A. HENDERSON, JR., ESQ

CLAYTON P, GILLETTE; JR., ESQ.

ASHCRAFT & GEREL, ESQS.

BY:

2000 L Street, N, W.
Washington, 0. €. 20038

ROBERT A. TAYLOR, JR., ESQ.
JAMES F, GREEN, ESQ.
ROBERT 8. ADAMS, ESQ.
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APPEARANCES : (continued)

RIVKIN, LEFF, SHERMAN & RADLER, ESQS.
Attorneys for Dow Chemical
100 Garden City Plaza )
Garden City, New York 11530

BY: LEONARD RIVKIN, ESQ.
MARJORIE MINTZER, ESQ.
STANLEY PIERCE, ESQ.
LESLIE R. BENNETT, ESQ.
BRUCE J. COHEN, ESQ.
WILLIAM F, CAVANAUGH, ESQ.
JEFFREY SILBERFIELD, ESQ.

CHARLES CAREY, ESQ.
Co-Counsel for Dow Chemical

CADWALADER, WICKERSHAM & TAFT, ESQS.
Attorneys for Defendant Diamond Shamrock
One Wall Street
New York, New York 10005

BY: MICHAEL GORDON, ESQ.
GEORGE D. REYCRAFT, ESQ.
JEANNE P. BOLGER, ESQ.

EDWARD J. MASEK, ESQ.
General Counsel, Law Department
Industrial Chemicals Unit
351 Phelps Court, P. 0. Box 2300
Irving, Texas 75061
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[APPEARANCES : (continued) R

TOWNLEY & UPDIKE, ESQS.

Attorneys for Defendant Monsanto Company
405 Lexington Avenue
New York, New York 10017

BY: PHILIP PAKULA, ESQ.
JAMES. E. TYRRELL, ESQ.
JOHN C. SABETTA, ESQ.
ROBIN STALBOW, ESQ.
BRUCE G. SHEFFLER
BARBARA ROTH, ESQ.
BEVERLY ROSENBAUM, ESQ.

"ROBERT T. BERENDT, ESOQ.

Litigation Counsel
800 N. Lindbergh Boulevard
St. Louis, Missouri 63166

CLARK, GAGLIARDI & MILLER, ESQS.
Attorneys for Defendant T.H. Agriculture &
Nutrition Co., Inc.
The Inns of Court
99 Court Street .
White Plains, New York 10607

8Y: MORTON SILBERMAN, ESQ.
JOHN J. BURKE, ESQ.
LAWRENCE T. D'ALOISE, ESQ.

continued...
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APPEARANCES : {continued)

KELLEY, DRYE & WARREN, ESQS.

" Attorneys for Defendant Hercules, Inc.

101 Park Avenue
New York, New York 10178

BY: WILLIAM A. KROHLEY, ESQ.
WILLIAM HECK, ESQ.

ARTHUR, DRY & KALISH, P.C.

Attorneys for Defendant Uniroyal
1230 Avenue of the Americas
New York, New York 10020

BY: THOMAS A, BECK, £5Q.
MARILYN NEIMAN, ESQ.

-and-

SHEA, GOULD, ESQS.
Attorneys for Uniroyal
330 Madison Avenue
New York, New York 10017

BY: RICHARD GOLDSTEIN, ESQ.

5090
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APPEARANCES : (continued)

BUDD, LARNER, KENT, GROSS, PICILLO & ROSENBAUM, ESQS.
Attorneys for Defendant Thompson Chemicals

33 Washington Street

Newark, New Jersey 07102

BY: EDWIN R. MATTHEWS, ESQ.
DAVID GROSS, ESQ.

DILWORTH, PAXON, KALISH & KAUFFMAN, ESQS.

Attorneys for Defendant Hooker Chemical
2600 The Fidelity Building
Philadelphia, Pennsylvania 19109

BY: JOHN M, FITZPATRICK, ESQ.

-and=-

CHARLES E. FOSTER, ESQ.
10889 Wilshire Boulevard
Los Angeles, California

{(counsel for Hooker Chemical)

continued...
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|/APPEARANCES : (continued)

LESTER, SCHWAB, KATZ & DWYER, ESQS.

Attorneys for Defendant Hoffman-Taff, inc.,

& Missouri Corporation

BY:

120 Broadway )
New York, New York 10271

STUART AXE, ESOQ.
HOWARD LESTER, ESQ.

UNITED STATES OF AMERICA
Civil Division, Department of Justice

BY:

—Room 822 —~
_Nash:ngton. p. C. 20530

521 12th Street, Northwest

ARVIN MASKIN, ESQ.
GRETCHEN LEAH WITT, ESQ.

o0o
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THE COURT: I apologize for keeping you waiting.
I was trying to do a few last minute adjustments

on the grammar of what I'm about to place on the .

_record.

I have reviewed the motions and I am prepared
to announce a formal decision. The reason I am
doing ‘it orally rather than by a written decision
is primarily for purposes of saving time. I expect
for historical purposes, that I will have published
a condensed version of what I am about to put on the
record. But if I were to be driven at this point to

—— r———— - = ——

polish the matters up to the point ofa formal written

decision presently suitable for pubTication‘I am
afraid that I wouldn't have it ready for you or be
able to have it ready for you until at the earliest
early next week.

So the decision that I make with respect to the
saven motions for summary judgment that were heard
here last Wednesday, a week ago Wednesday, is the
following:

Iin this action referred to me by the Multi
District Litigation Panel under MDL docket number

381, thousands of veterans and their relatives seeking

' EASTERN DISTRICT COURT REPORTERS
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to recover damages from nine chemical com&anies,
Dow, Hercules, Mbnsanto; Diamond Shamroc;,'Hoffman-Taff,
Thompson Chemical, Thompson Hayward, Riverdale and
Uniroyal, for injuries suffered as a result of an’
exposure to a herbicidepcaTIea Agent Orange used by
military in Vietnam.
" As the action has been contoured the claims of the

plaintiffs have focused'on Dioxin as a contaminant
in the Agent Orange svpp]ied‘to the Government under
contract with the separate cﬁemicaI companies.

By pretrial order: number 26 dated September
26, 1980, I recognize the possibility of a Government
contract defense to the plaintiffs' ¢laims.
The contours of that defense were developed in more
detail in pretrial order number 33, dated February 24,
1982. Because the issues presented by the Government
contract defense seemed to be separate and distinct
from the general theories of l1iability thén being
advanced by plaintiffs [ ordered a separate trial
of the defense begin on June 27th of this year.

After about eleven months of extensive discovery
I permitted any.defendant who so elected to move
for summaky Judgment with respect to the Government

contract defense issues. The basis of such summary

EASTERN DISTRICT COURT REPORTERS
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judgment would, of course, be that there were no
triable issues of fact with respect to the ‘defense
and thaf the moving defendant was therefore entitled
as a matter of law to have all ¢laims against it
dismissed.

A1l defendants but Monsanto and Diamond Shamrock
moved for summary judgment.

{continued on following page.)
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THE COURT: (Continuing) I have reyiewed all
of the papers sﬁbmit£ed both in supportibf and in
opposition to the motion, including counse's
extensive memoranda. I lisened closely to the oral
arguments presented to me last Wednesday, May 4, 1983,
and I am not prepared to place my decision on the
record.

The céntral issue in the government contract
defense focuses on its third element, whether the
government knew as much as or more than the contracting
defendant about the hazards to people and accompanied
use of A@en@ Oraﬁge.

In the context of plaintiffs' claims:as they
have developed here, the knowledge in question is
knowledge about dioxin. Thus, tozfocus on this
element, it is necessary to compare wha£ knowledge
the government had about dioxin and about its
contamination of Agent Orange with what knowledge
each of the moving defendants had about these matters.

First I will discuss the knowledge_of the
government.

Even when all doubts are resolved in favor
of the plaintiffs as required by SEC v. The Research

Automation Corp., 585 F. 24 31, the record demonstrates

| EASTERN DISTRICT. COURT REPORTERS
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that the government and the military had-i considerable
amount of knowledge about 2,4,5-T, abouf dioxin and
about the health hazards associated with both. . Thé

.

following general chronology, while not all inclusive,

'qives some indication of both the extent and the

continnally increasing ievel of government knowledge
in this area:

As to the 1940s, during World War IT the
military diséovared tﬁe heﬁbicidal properties of
2,4,5-T and conducted extensive testing of various

possible herbicides. This research was done under

the supervision of the Crops Division of the Army

Chemical Corps at Camp Dietrick, Maryland.

In 1949 Dr. Donald Birmingham of the Public
Health Service visited Nitro, West Virginia, where
there had been an explosion-oflthe Monsanto 2,4,5-T
plant. The report of Dr. Birmingham's colleague,
Dr. Schwartz, indicated a connection between chloracne
and the chemicals produced in the plant.

As to the 1950s, during that period there is
uncont;adicted evidence in the record that a number
of people knew that dioxin was toxiﬁ, although they
may not have connected it with 2,4,5-T. Several
factors contributed to this awareness.

- EASTERN DISTRICT COURT REPORTERS




10
"
12
13
14
18
16
17
18

19

21
22
23

24

50

In the early 1%0s C.ﬁ. Boehringer-Sphn- Company
of Germany had Qeriods probleﬁs of chloégéne among
workers engaged in the production 6f trichlorophenol,
a precursor chemical used in the manufacture of
2,4,5-T. For convenieﬂde I will refer to this
precursoX chemical ‘as TCT. By 1959 the Boehiinger Sohn
Company was forced to halt production at two plants.
Dr. H.X. Sbhﬁizy a skin specialist, investigated the
problem and in 1957, together with Professor Kimmigl,,

reported his findings in an article entitled Chlori-

nated Aeromatic Cyclic Ethers as the cause of chloracne.

98

In this article the author stated they were able to '

isolate dioxin which they believed to be the contaminant|

in TCP that was causing the health problems.

While it is not established that anyone in the
government read the Kimmig. and:Schulz: article at the
time it was published the article was available as
part of the scientific literature and it was referred '
to in the report written by Frederick Hoffman on his
trip to Europe in 1959.

Dr. Héffman, who was searching for potential
chemical warfare agents, reported that he had
received what he called startling Enformation

regarding the toxicity of the compound dioxin.

EASTERN DISTRICT COURT REPORTERS
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fn his report he described the deaths of several
workers in a plant manufacturing wood pge;ervatives
w@ich contained trace amounts of &oxin. In addition
hé reported that the compound could cause severe,
indeed fatal liver damage.

At least ten copies of the Hoffman report were
sent to Edgewood A?senal, the government body respon-
sible for invesﬁigating toxicity and analyzing chemical
agents. Thus the Hoffman report on dioxin, coupled
with the S&mmﬁq;andJSehunz artic1e connecting dioxin
to TCE, raises a strong possibility that personnel
Edgewéod were aware even before 1960 of the connection
between dioxin and TCP, as well as the use of TCP
to make 2,4,5-T.

(Continued on following page}

EASTERN DISTRICT COURT REPORTERS
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In addition, depoéitfon tegtimony of Edgewood
personnel confirms that people at Edgewog& knew about
the toxicity of Dioxin. Or. Jandorf: teét;fied
that people at Edgewood were familiar with this fact
since the late 1950's. Dr. Hdrton testiffed that he
knew Dioxin was toxic ig 1959 as did Dr.:Simmons.

Mr. Sultan testified that he had reaa the
Hoffman report.

Further evidence of knowledge by Government
personnel is found in the a%;icle written by Dr,
Birmingham of the Public Health Service in 1959

stating that in the manufacture of 2,4,5-T
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.caused chloracne in more than 200 chemical workers
at a manufacturing plant, presumably Monsanto's.

Dr. Marcus Key of the Public Health Service
testified that he had learned of the association
between hydrocarbons and chloracne and other diseases
that the Harvard School of Public Health in 1953.

In the early 1960's Dr. McNamara performed
a study at Edgewood Arsenal of the toxicity of
Agent Purple, which was ancther defoliant containing
2,4,5-T that was used by the military.

This testing was conducted at the request of

General Delmore, Commanding General, U. S. Ammy Chenical Corps,

“ EASTERN DISTRICT COURT REPORTERS
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Research and Devélopmenti€ommittee. “t
| While the festinglindicated there ua& some

toxicity the results were not conclusive.

At a meeting held at Edgewood Arsenal in 1963
to discuss and evaluate the toxicify of 2,4,5-T
the overall thrust of those reporting was that bath
2,4,5-T and 2,4-D was safe for humans.

.Other events occurring in 1963 give additional

indication of Government knqw]edge. The Institute

for Defense Analysis wrote a'féport for the Advanced

Research Project Agency, an agency within the Department

of Defense.
This repott stated that herbicides were safe
when used commercially but that there cou1d‘be increased
hazards in military use because greater concentration
would ﬁe applied by less experienced personnel under
the pressures that are inherent in battle field use.
The report noted the connection between chloracne
and skin and respiratory irritations and their associa-
tions with herbicides.
Dr. Key of the Public Health Service testified
at his deposition that in 1963 he placed a sample
of 2,4,5-T herbicide on his forearm to see if it

would induce chloracne. He did this three times a

~ EASTERN DISTRICT COURT REPORTERS
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week for three weeks and did develop ch1ot§cne on his
forearﬁ. ‘ fz

Dr. Key also testified thét he had read Kimmig:
and 36R¥12: and learned of Dioxin from that article.
When questioned concerning a June 1964 article by
Dr. Jacob Bleiberg, which discussed chloracne and
pertheoria in workers engaged in 2,4,5-T production
Key stated that he had reviewed the article at the time
it was wrifteﬁ and that it was only a more complete
version of what they a]read}-knew.

Going to the mid or late 1960's, the level of
Government knowledge appears to have in;reased much
move rapidly during this period. Defendants point
in numerous instancés of Government knowledge which
are not disputed by plaintiffs.

Dr. Stokinger, the Chief Toxicologist of the
Division of Qccupational Health testified that he
knew Dioxin was an impurity in 2,4,5-T sometime
around 1965.

(continued on following page.)
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THE COURT: {(Continuing) Colonel Shade,
who is Chiéf of Chemical Operations 5ran€heof the
Military Service Assistance Command, Vietman, and later
on the staff of the Chemical Branch of the Assistant
Chief of Staff for Development, testified that he
learned of the connection between Dioxin and 2,4,5-T
sometime between mid-1966 and December of 1968.

In July bf 1966 the director of the National
Academy of Sciences, wrote to the Chief of the Bureau
of Medicine and Surgery for fhe Navy, advising him of
a connection between 2,4,5-T and porphyria and chloracne.

In August of 1966, the National Academy of Sciences,
in response to a request for information, wrote to the
Army Surgeon General telling him that 2,4,5-T was toxic
and chloracne was associated with it.

Recent deposition testimony indicates that pe6p1e
closely associated with the White House were aware of
hazards invoived in the use of defolfants. Or. Gordon

MacDonala, a member of President Johnson's Science

. Advisory Committee, testified that the issues of

herbicides and dioxin in herbicides were informally
discussed by a subgroup of PSAC sometime between April
and June of 1965. Dioxin as an impurity in 2,4,5-T

was also discussed. He said there was discussion of the

EASTERN DISTRICT COURT REPORTERS
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potential toxicity of djoxin, and while it was con-
sidered that the eQ}dence was fragmentary apd in-
conclusive, the éﬁbject of dioxin contamination deserved
continuing attention. Or. MacDonald testified that
human.health effects were discussed, an@ that he attended
a meeting where the effedtivenesg of herbicides and the
presence of dioxin in 2,4,5-T were discussed. Secretary
of Defense MacNamara, attended this meeting.

Dr. Donald Hornig, President Johnson's science
advisor, testified at his deposition that by 1066, the
President's Science Advisory Council was discussing
impurities in 2,4,5-T. He stated that this discussion
occurred sometime between 1964 and 1966. He saijd that
when he learned of the impurity, he felt that "one
ought to be concerned" about what the magnitudes of the
toxicological effects of the exposures might pe. He
testified that he understood it was a health hazard to
human beings. However, it dould be noted that he also
testified that he did not relay the information to
President Johnson.

An additional element of knowledge {s found in a
1967 Rand report commissioned by the Advanced Research
Project Agency of the Department of Defense, which
describes "actual experience" of health hazards

associated with the use of defdliants in Vietnam.

EASTERN DISTRICT COURT REPORTERS
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Finally, there is the study commissioged by the
National Cancer Institute, called the Bioﬁétics Report,
This study evaluated the carcinogenic, teratoqeqic and
mutagenic effects of various chemicals. The study was
commissioned in 1063 and the report is dated August
1968, The study did.result in a finding of some
teratogenic effects connected with the use of 2,4,5-T.
While it is not clear that defendants are correct that
portions of the study were‘available to the government
earlier than August 1968, it is clear that by 1968 and
1969, the results of the study were available to the

QOVanmen_ﬁ e L.

This picture of knowledge shown to be in government
hands 1s based almost entirely on uncontradicted and
uncontested evidence. It revéaTs that the government
and the military possessed rather extensive knowledge
tending to show that its use of Agent Orange in Vietnam
created significant, although undetermined risks of
harm to our military personnel., Against this picture we
must examine what what was known by the different de-
fendants, keeping in mind that by and large most of the
government's knowledge was classified and not shared
with the defendants. |

I will discuss each of the defendants sepabately.

EASTERN DISTRICT COURT REPORTERS
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First, as to Dow: Dow supplied Agent Orange to the
military, pursuant to seven contracts. Deldiveries were
made from September of 1965 to December of 1968.

(continued on fo]lqwing page.)

EASTERN DISTRICT COURT REPORTERS

THIIFT L e TUICTT EAEE Sarmeae



10
1
12
13
14
15
16
17
18

19

ri
22
23
24

25

5106
THE COURT: (Continuing) It also supplied the

government with Agent Purple, pursuant to*ihree contracts
which were probably dated November 1961, December 1962,
and May 1963, although the contracts themselves are not
available., The government established the specif{cations
for the delivered product, and Dow performed to those
specifications.

Dow began manufacturing 2,4,5-T in 1948. Dow
admits that it knew prior to this that chloracne was an
industrial health hazard present in the production of
certain chlorinated hydrocarboné. and it developed the
"rabbit ear" test, which was non-specific, but was able
to determine if a chloracnegen was present. Dow used
this test until 1964,

Undoubtedly, Dow also knew about the explosion at
the Monsanto plant in Nitro, West Virginia, in 1949,
and the resulting cases of chloracne. Plaintiffs argue
pefsaasive]y that Dow must have known about it, and
Dow does not deny such knowledge.

Moving into the 1950's:

After C.H. Boehringer had the chloracne problems
in its plant referred to above, it wrote to Dow for help.
In 1955, Dow replied by sending a data sheet describing
the hazards due to toxicity and the precautions Dow was

taking to prevent them. In 1957, C.H. Boehringer sent
EASTERN DISTRICT COURT REPORTERS
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Dow information it had Tearned on how to pégpare TCP 1in
a manner to avoid “chloracne exciters", -

‘The Kimmig and Schultz article discussed above
was produced by Dow from its files during discover}.
There is no indication in the record of when Dow obtained
the article, other than the fact that it was referenced
in a memo written by a Dow official in 1964.

Plaintiffs argue that Dow knew about the explosiﬁn
at the Diamond Alkali plant in 1956, and Dow does not
deny this.

Moving into the 1960's:

In February of 1664, at Dow's plant in Midland,
Michigan, more than 40 workers developed chloracne.
These workers had been engaged in the manufacture of

TCP. Dow shut down the plant, and its investigation

found that there was a high concentration of chloracnegen

in the waste stream from the plant. Dow determined that
this chloracnegen w;s dioxin.

This incident was reported to the Michigan
Department of Health.

Dow developed a method of using gas chromotogrpahy

to detect dioxin in TCP and in 2,4,5-T at concentration

levels as low as one part per million, This is followed

by the usual designation (ppm). Dow researchers
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determined_that there was no ch1oracnegenj} response if
the dioxin level was at or below one ppm.; bow thereupon
instituted precedures to ensure that no TCP or 2,4,5-T
left the plant with a dioxin level above one ppm. bow's
exhibits 42 through 45 indicate that Dow's dioxin

levels in its 2,4,5-T weré less than one ppm, but these
exhibits do not appear to cover all of the 2,4,5-T

and Agent Orange Dow produced. However, plaintiffé

do not, as [ recall, challenge Dow's contention that its
2.4.5-T was contaminated by one ppm of dioxin or less.
Since Agent Orange was a 50-50 mixture of 2,4,5-T with

2,4-D, and since plaintiffs have _abandoned their earlier_|

claims against 2,4-D, this in effect establishes for
purposes of this motion a contamination level for Dow's
Agent Orange at .5 ppm or less.

“In March 1965, Dow called a meeting attended by
Hercules, Diamind Shamrock, and Hooker to discuss the
health hazards involved in the production of TCP and
2,4,5-T. No one from the government was invited to the
meeting, but'Dow had not yet contracted to produce
Agent Orange. It is not disputed that Dow knew that
the dioxin problem arose during the manufacturingAprocess
and that any dioxin produced at that stage could caéry

forward into the delivered product. At the meeting,

EASTERN DISTRICT COURT REPORTERS®
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Dow‘explaaned that precaustions were nece;éary to
prevent health hazgrds, and stated that {t-had examined
herbicides sold by some other companys and found some
to contain "surprising high Tevels® of dioxin.

Tt should be noted that in a memo to the file
after thé March 1965 meeting, Chandlier of Diamond
indicated that Dow thought that repeated exposure to
one ppm could be dangerous.

In June of 1965, V.K. Rowe of the bow biochemical
research laboratory wrote to Ross Mulholland of Dow
Chemical of Canada. He described the chloracne problems
Dow had experienced and stated thatDow did not want any
of its customers to develop acne. The letter also
indicated a fear of government intervention into and
control of the entire herbicide industry, and that Dow
wanted to get the problem under contrel without govern-
mental regulation. Mulholland was cautioned not to
transmit this information to anyone else.

There are four items which Dow claims show that
it transmitted information concerning health hazards
to the government: |

The firs£ was a February 29, 1967 letter from A.P.
Beutel, vice president of wa, to General Hebbeler

concerning the government's plan for producing_Agent

EASTERN DISTRICT COURT REPORTERS
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Orange. Beutel mentions "certain health pnoblems"
1nherenf 16 the ﬁanufacturing process. ‘ |

The second was an April 20, 1967 letter of Beutel
to H.G.. Fredricks, concerning the proposed government
production of Agnet Orange. Beutel mentions a "serious
potentical health hazard" to workers, and states that
even with detection methods, care is necessary in the
handling of the product. |

The third occurred in August, 1967, when Beutel

and two other Dow representafives told two officals

from the office of the Secretary of Defense that caution

should be exercised in producing 2,4,5-T. - —--
The fourth was on September 27, 1867, when Beutel
wrote to the government indicating that Dow would not
bit on the government project because of the chloracne
problem, among other factors.
In March, 1970, Dow briefed representatives of
the military on the presence of dioxin as an impurity
in PCP and 2,4,5-T. By this time, there appears to
have been widespread concern in various sectors of the
government concerning the hazards of defoliation program.
In June 1970, after temporary suspension of Agent
Orange use, Dow wrote to Secretary of Defense Melvin

Laird recommending “strongly"” that the government set

EASTERN DISTRICT COURT REPORTERS
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-

appropriate specifications and controls ;é insure that
no 2,4,5-T be used if it contained more than one ppm
dioxin, and Dow specifically urged that standard.for
any 2,4,5-T used as a component of Agent Orange, if it
was to be used as a defoljant in Vieinam.

If there is a real difference of the level of
knowledge between Dow and the government, it focuses
upon Dow's discovery in 1964 that dioxin was the
chloracnegen in TCP, its déveIOpment of a test to
determine djoxin levels, and its development of tedhnique
obtained partially through purchase from C.H. Boehringer
to ;educe the dioxin levels during the manufacturing

process. One question of fact is whether this knowledge,

. 1T disclosed to the goverament, would have made a

difference in the government's decision making process
about the use of Agent Orange.

Related questions of fact are the actual dioxin

‘levels in Dow's product and the actual hazards involved

in the use of the products at different levels of dioxin.
A lot of this boils down to whether or not one ppm
is or was safe. Arguably, if Dow was selling a clean
"safe" product to the government, then it.told the
governement everything it needed to know, Of course,

if the product was clean and safe, Dow would win on the
EASTERN DISTRICT COURT REPORTERS
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causation issue, too, because a ¢lean and safe herbicide,
by definition, would not cause the injur{g? plaintiffs -
claim to have suffered from Agent_Orange;

(continued on fq]]owihg page.)
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Next; Thompson~Heyward, T-H supplie? the
government with'AgentIOrange pursuant tdﬂéontrdcts dated
Juﬁe 28, 1967, March 1, 1968, and May 20, 1968.

T-H had manufacﬁured 2,4,5-T for commercial
sale as a herbicide prior to 1967. It did not make
TCP but rather purchased it from other chemical
companies.,

T-H's first knowledge of any problems associated
with 2,4,5-T occurred in 1964. 1In December of that
fear, Dr. Groth of the Public Health Service wrote
to T-H requesting samples of 2,4,5-T. The letter
stated that 2,4,5~T was associated with chloracne and
that it was suspected that dioxin was the culprit.
Groth stated that he was attempting to develop a
method to isolate the contaminant. T-H claims
that this was the first time it learned of such
problems.

| In Deceﬁber 1964, DeAtley, a vice president
of T-H, wrote to Dr. Dosser, the laboratory director
at Dow, telling him of Grother's letter. Dosser
replied in a telephone call that there might be some
methods of production which led to a toxic compound.

in January 1965, DeAtley concluded that T-H should °

conduct some tesgsts of its own.

EASTERN DISTRICT COURT REPORTERS
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At this time T-H was not yet a government
supplier bf Agent Orange. ;

On_Pebruary 19, 1965, DeAtley and Fuhlhage of
T-R visited Dow's Midland plant. The minutes of the
neeting indicate that seAtley and Fuhlhage learned
that cases of chloracne had recently been more severe,
and that Dow had its workers changing clothing and
showing at mid-shifet.

T-B admits that it hﬁé cases of chloracne
among its workers, but claims that it did not know
the cause until December 1%4 at the earliest. T-il's
point is that by June 1967 shen it first became a
government contractor, the government certainly knéw
as much as it did.

1 In June 1967, when T-H negotiated its first
contract, it did tell the government that there was
a chloracne problem in the manufacturing process and
that this was factored into the price.

The level of dioxin in T-H's Agent Orange is
not clear. According to plaintiffs, T-H has not
turned over its booké recording levels of dioxin,
except for 1970 and 1371. Samples tested at Gulfport
indicate a level that went as high as 4.1 ppm which

raises a gquestion of fact as to its harmful potential,

EASTERN DISTRICT COURT REPORTERS
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Plaintiffs emphasize the fact that T-H knew |
that gas chromofography could determine éisxin level,
but never told the military about it even after ip
began to supply Agent Orange to the government.
Nor did it tgll the gov;rnment that its chloracne
manufacturing problem was probably caused by dioxin,
or that the contaminant very likely carried over
into the delivered Agent Orange.

(Continued on followiﬂg page)
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:5’ r Uniroyal, Inc. sold Agent Orange tg }he
"3 government pursuant to three contracts bétween QOctober-
4 6, 1966 and March 1.'1968. It appears to be |
5 undisputed that the product it sold was not
P hmaﬁufactured by Uniroyal, Inc., but rather, was
7 | supplied to Uniroyal, Inc. by a Canadian subsidiary
8 now named Uniroyal, Ltd. Inc. denies having had any
9 | knowledge of the toxicity of 2,4,5-T or that there
10 | were any health hazards connected with Agent Orange.
n Uniroyal has not presented evidence of the actual level
i 12b of dioxin contamination of its product.
(:} 12 The sole "definitive evidence” of Uniroyal,
& 14 Inc.'s knowledge of chloracne problems is found in a
15 memo from Uniroyal, Ltd. to Uniroyal, Inc. dated
% June 11, 1962, which states that five employees at
- the Clover Bar plant had symptoms of chloracne. A
',3 ‘ reply affidavit of Arthur Gorman, technical tiaison
19 to the Uniroyal, Ltd. plant at the time, states
20 that the Clover Bar facility did not produce
2 either TCP or 2,4,5-T in 1962. The inference
2 is that this memo has nothing to do with this case.
{ 23 There are at least two issues of fact with
(:? 2 respect to Uniroyal, Inc.-which preclude summary
;; 25 judgment in its favor. The first concerns the memo
' EASTERN DISTRICT COURT REPORTERS
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ﬁf T. H. Evans of Uniroyal, Ltd. dated August 0,
1965. That memo was found in the files of °

Walter Harris of Uniro-al, Inc. who stated that

he did not receive it until 1968. Evans stated

in his affidavit that he did not send it to Uniroyal,
Inc., and Arthur Gorman of Uniroyal, Ltd. also stated
that copies of the Evans memo were not sent to Uniroyal
uﬁtfi 1968.  Just when Uniroyal, Inc. received it,
however, presents a triabie issue of fact.

The memo is important because it contains

| Evans' description of his visit to Dow's Midland plant

in 1965 and discussions of chloracne problems and
dioxin. If the jury were to find that Uniroyal,
Inc. knew a lot more than it claimed it knew when
it entered into its first contract with the governmént
in 1966.

The second issue of fact is whether Uniroyatl,
Inc. is chargeable with the knowledge of its’
subsidiary, Uniroyal, Ltd.,because of the corporate
relationship. Assuming without deciding the
validity of Uniroyal, Inc.'s argument that there is

a presumption of separateness, I do not fault

Uniroyal, Inc. for its irritation at plaintiffs’

eleventh hour argument here.

EASTERN DISTRICT COURT REPORTERS
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I do not think, however, that p1ain}1ffs' or
Uniroyalks cross-claiming co-defendants §;pu1d be
permitted to introduce evidence, if they can,
that the two corporations were really the same ‘
entity., If the barties.intend to pursue that line
[ expect that they will be doing so in good faith
and not just wasting the court’s time or attempting
to confuse the issues.

Riverdale states that it manufactured Agent
brange pursuant to & contrdct, that the government
set thelspecifications, that it performed to specifica-
tions, and that it knew of no health hazard connected
with Agent Orange.

Riverdale's motion for summary judgment is
unopposed, except by its co-defendants who argue merely
that it is too early to grant summary judgment for
Riverdale. However, as Riverdale points out in its
reply memorandum, opposition to a summary Jjudgment
motion "must set forth specific facts showing
that tﬁere is a genuine issue for trial."

FRCP 56(&). The party opposing summary
judgment must offer "some competent evidence that could br

presented at trial showing that there is a genuine

issue as to a material fact."

_ EASTERN DISTRICT COURT REPORTERS
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No such evidence has been presented;;and there
are no other ciréumstances as to ﬁhy sumﬁhﬁy
judgment can't be fairly granted now.

Hoffman-Taff is in the same sjtuation as
Riverdale, and for the same reasons is entitled to
summary Jjudgment in its favor,

(continued on following page.)
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a few of its employees to develop what was believed
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Originally, Thompszon declined to bté for Agent

Crange contracts. Acting under appropriate statutory

to supply Agent Orange pursuant to two contracts,
dated'April 19, 1967 and May 24, 1968. It supplied
333, 685 gallons between September 1967 and January
1969. As reflected in test results, the dioxin
content of its product ranged from .10 to .3 ppm.

There is no evidence:that Thompson knew of
any toxicity problems associated with the use of
any of its products up to the time that the government
required it to produce Agent Orange. Thompson
himselfltesfified that he had never heard of dioxin
until recently.

Soon after it began to manufacture Agent

Orange, .Thompson experienced an incident that caused

to be chloracne. The principal evidence of Thompson's
knowledge of this healfh hazard is found in an
internal memo of Dow Chemical Capany dated February
1967. A Mr. Buckley, now deceased, of Thompson,
requested information from Dow to assist him in
dealiné with a "severe chloracne problem" with’some

of their employees. The second memo, written by

EASTERN DISTRICT COURT REPQRTERS
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V.K. Rowe, indicates that he did not give . Buckley

a very detailed description of what caudé& the problem

because, in his words, "It was quickly apparent that
Mr, Buckley had little understanding of the
toxicological aspects of his problem. Had he asked
for methods, etc., I would have ajreed to send them
tec him."

There is no claim that Thompson disclosed this
production accident to the government; however,
the government already knew'of similar and more
serious problems that had occurred at Monsanto and

Diamond, and, possibly, the government knew of Dow's

1964 chloracne problem.

At most, this incident establishes Thompson's
knowledge of possible health hazards related to the
manufacture of Agent Orange. It establishes no
knowledge in Thompson of hazards to users, Plaintiffs
would have me infer such knowledge, perhaps even
infer that the problem was discussed in the telephone
conversation between Buckley and Rowe. The evidence
presented, however, does not support the inference
but instead invites mere speculation, particularly
when we consider that the deceased Mr. Buckley would

be unavailable to testify.

EASTERN DISTRICT COURT REPORTERS
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On the othér side of the knowledge-gomparison,
it is clear that by 1967, when Thompson first
contracted to manufacture AGent Orange, the government
had ; significant amount of knowledge about dioxin,
its contamination of 2,4,5-T, and its association -
with chloracne and some other health problems.

Without question, the govermment's level of knowledge
greatly exceeded that of Thompson in 1967.

Plaintiff aléo argues that Thompson had
knowledge of and the disretion to use alternative
methods of manufacturing Agent Orange. Thompson
points out ﬁhat there is no evidence to support that
assertion. Even assuming it to be true, however,
there is no evidence that Thompson knew of any risk
to users that would call for the use of an alternative
manufacturing method,‘and Thompson itself denies
knowledge of any such risk.

Undey these circumstances, I conclude that

Thompson has established that there is no issue of

- material fact remaining for trial on the government

contract defense, and that Thompson is therefore
entitled to summary judgment. |

Hercules supplied compounds contdining 2,4,5-T
pursuant to 15 contracts dating from May 8, 1964

EASTERN DISTRICT COURT REPORTERS
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through May 20, 1968. - -
There is no evidence in the record £hat
Hercules knew anything concerning chloracne or other
health problems related to the production of 2,4,5-T
duriﬁg the 1940s or 19303. Dr. Frawley, Hercules'
general manager of Health, Environment and Safety,
who has been with Hercules since 1956, testified
at his deposition that he d4id not learn of Monsanto's‘
1349 clibracne problems until February 1965. With
regpect to Diamond Alkali's'explosion in 1956,
Frawley testified that he knew of the explosion
but not of the toxicity associated with it. T
Hercules began producing phenoxy herbicides }n
196l. In 1964, it began to manufacture AGent Orange
under contracts with the U.S. Government,
Frawley of Hercules wrote to V.K. Rowe of
Dow on July 3, 1963 concerniné a request by Dr, Leﬁry
of the United STates Department of Agriculture that
the chemical companies do some testing of phenoxy
herbicides. Plaintiff contends that this letter
is evidence of Hercules' knowledge of the problems
associated with 2,4,5-T. However, as Frawley
points out in his answering affidavit, the few

problems of alleged health hazards mentioned in the

EASTERN DISTRICT COURT REPORTERS
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letter relate to 2,4-D, not to 2,4,5-T. '

Fraﬁley sﬁates that the firstknalé&ée he had
of industrial health problgms associated with the
production of 2,4,5~T occu;?ed in February 1965, when
he was told by Dow of éheié chloracne problem. In
March 1965, Frawley attended the Dow meeting (discussed
abova) , where he received Dow's analyses of Hercules'
product. They showed a very low level of'dioxin.

Later in 1965, Hercules improved its process
of production so as to eliminate even the low dioxin
level, and hercules began to test its own product
f&f:ioxin contamination.

From January 1966 through May 1970 Hercules'
product contained no measurable dioxin except in
Septemser 1966 when it measured .l ppm.

{Continued on following page)
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The results of U.S.D.A. test; in 19?0 also
howed no measurable dioxin. Nor do plafnéiffs-
seriously contend that Hercules' product was
contaminated by any significa‘nt‘\ amounts of dioxin,

With the exception of the inconclusive
incidents involving two children who ;te sprayed
fruit and the workers who workéd in a sprayed area,
plaintiffs present no concrete evidence of Hercules'
knowledge of any problems prior to Maych 1965.

Frawley states in his affidavit that to his
knowledge Hercules never had a case of chloracne
among its workers from 1961 until 1970 when it
ceased production. Further, he states that Hercules
learned of possible teratogenicity only in 1969 when
the government released the Honetics report.

Under the heading discussion.

In pretrial order No.33 dated February 24, 1982,
I defined the government contract defense as follows:

A defendant in this case will be entitled

to judgment dismissing all claims against

it based on that defendant's having supplied

"Agent Orange" to the government pursuant

to a contract, Lf the defendant proves:

1. That the government established the

EASTERN DISTRICT COURT REPORTERS
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specifications for "Agent Orange“;f%

2. That the "Agent Orange" manufg;éuied'by the

defendant met the government's specifications

in all material :espects} and

3. That the gové&nment knew as much as or more

than the defendant about the hazards to people

that accompanied use of "Agent Orange”.

Each defendant has established the first two
elements of the defense, Consequently, pursuant to
Federal Rules of Civil Procédure 56(d), I have
determined that there is n¢ substantial controvery
with respect to any defendant over those two facts
which shall be deemed established for purposes of
the trial of this action. But these are the only
two facts I am determining for future purposes. All
other discussion of facts and evidence in this decision
relates only to these summary judgment motions.

Plaintiffs argued with coﬁsiderable force that
because defendants 4id not share with the government
all their knowledge about AGent Orange, the resulting
irnorance on the government's part affected not only wha

was put into or omitted from the specifications

but also the standards applied to determine whether

a particular defendants' product conformed to the

EASTERN DISTRICT COURT REPORTERS
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specifications. I view this mpre'as a means of talkingl
about the central problem of knowledge,;t;en as a
proper description of the elements of the government
contract defense., For purposes of that defeﬁ;e and

its analysis, the various problems arising out of
differing level of knowledge.between the government

and the defendants are encompassed in the third

element,

(Continued on following page)
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With respeét to that third element == whether
the‘government knew as much or more than}%ﬁe defendant
about the hazards to people that accompanied
use of Agent Orange -- four of the defendants,
Riverdale, Hoffman-Taff, Thompson, and Hercules,
have established that there is no triable
issue and each of them is entitled to judgment
dismissing all complaints, and all cross-claims
against them on the ground that the government
contract defense shields them from liability.

As. to all four of these defendants there is

no triable issue over knowledge. As to each, on the

- — g — - - ———

record before the Court the government cTearTy
knew as much as or more than the defendant about
any hazards to people that accompanied use of that
defendant’s product. |

Riverdale and Hoffman-Taff both deny any
knowledge of hazards, and no other party has
controverted their denials. Thompson was essentially
an unwilling producer of Agent Orange who knew
virtually nothing about its hazards.

Clearly, in 1967 when it first began to supply
the herbicide, the government's knowledge of the

hazards of Agent Orange exceeded that of Thompson.

EASTERN DISTRICT COURT REPORTERS
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Hercules' dismissal rests on the same groqu, but
follows for different reasons. Unlike Rfvérdale,,
Hoffman-Taff and Thompson, Hercules was aware of
possible Dioxin contamination‘of 2,4,5-T.

But since the Agent Orange produced by Hercules
was free of the contamination, there was no-
Dioxin-re]afed hazards accompanying its product about
which Hercules could have had knowledge.

Summary Jjudgment is dgnied with respect to
Dow, Thompson-Hayward and Uniroyal, Inc. on the ground
that on the papers before the Court triable issues
of fact are presented on the question of relative
knowledge, Following our earlier schedule, this
would have meant that the trial of the government
contract defense would proceed for these defendants
togethef with Monsanto and Diamond on June 27th.

"However, for & combination of reasons I have
concluded that a separate trial of what remains of the
government contract defense with respect to the
remaining defendants is no longer appropriate.

It might prejudice the plaintiffs by
over-emphasizing the importance of this
narrowly drawn defense as it has evolved in its

present context: it might prejudice the defendants

EASTERN DISTRICT COURT REPORTERS
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questions of cauéation that ultimately w&hfd have
to be developed on a full record; and it would
prejudice both sides due to the additional time,
effort and expense that would be regquired,

(continued on following page.)
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THE COURT: As this case haS'deve1ope9 we all have
learned a lot. In 1080 when I entered an érder anti-
¢cipating phased trials, the idea of a separafe trial of
the fact issues raised by the government contract de-
fense seemed appealing.;'lt had the advantages of
focusing on what appeared to be a discretevsegement of
the evidence with a possible early termination of the
lawsuit, and a saving to all parties of considerable
ﬁnnecessary expense, The chief disadvantage of the
separate trjal appeared to be a relatively insignificant
one of having to assume hypdshetically certain facts
about ljability.—On-balance, the goals of-vbtaining-a |
just, speedy, and 1néxpensive determination seemed to
be well served by working toward a separate trial of the
government contract defense. The premise underlying that
conclusion was that the elements of the defense would
be uniquely suited to consideration of adjudication,
separately and apart from the issues of liability,
general causation, and dagages. In addition, it seemed
to me at the time that as a practical matter discovery
on those discrete issues would be rather narrow compared
to the disccvery that some of the other fact issued
presented by this action might require.

Wwhat has actuaily happened, however, is that, as
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we all have learned more about the development and use

of Agent Orange in Vietnam, the issues 1; %he action

have bhecome clearer, Plaintiffs undoubtedly will

strongly emphasize a negligent faflure to warn as’'a

bias for liability. 'Bﬁf when the ﬁknowledge“ factor

of the_government contract defense is placed alongside

a liability theory of a neglighet faulure to wark, the

1ssﬁed, unfortunately, no longer remain discrete or

separate. On the contrary, they tend to merge, and so

much so that the legal test for liability under a failure

to warn negligence theory would fully encompass all

the knowledge issues of the government contract defense

except for the final test of whether the knowledge "would

havef as opposed to "might have: affected the military's

handiing of Agent Orange purchases and use. |
Separate appTication.of the government contract

defense has been possib]e as to the four defendants in

whose favor I will be granting summary judgment. As to

the remaining defendants, however; the central point

of the dispute seems to have shifted. Plaintiffs'

claim is that dioxin is extremely toxic, that it was

produced as a by-product in the manufacture of TCP

which was a precursor chemical for 2,4,5-T which in turn

was conbined with 2,4-D to make Agent Orange. Any dioxin

- : '-EASIERN. ZDISTRICF‘ COURT REPORTERS -




Ei’g:mm

10

n

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5132 -

produced in the manufacturer of TCP carrie% forward
into 2,4,5-T and therefore 1ﬁto the Agent”Orange.

Whether or not the presence of a dioxin contaminaﬁt
in Agent Orange gives rise to liability is cComplicated
by a variety of curcumstances, including the relative
ignorance of birtualiy everyone about dioxin when our
involvement in Vietnam commenced, the increasing level
of everyone's knowledge about dioxin at varying rates
until Agent Orange was no 19nger used in Vietman, the
changing level of technology which enabled the scientist
to detect and measure smaller and smaller concentrations
of dioxin ober the erlevant time period, and the dynamic,
constantly cnanging attitudes of the military and
political authorities about the use in Vietnam of herb-
jcides.

The problem is i1luminated by comparing the

‘situation of HertuTes with that of Dow. Hercules attendes

the 1965 meeting called by Dow to consider the problem
of dfoxin contamination in 2,4,5-T, Beginning January
1966, the 2,4,5-T produced by Hercules was, with one
exception, free of any detectable dioxin. This meant
that if dioxin was present, it was there in concen-
trations of less than one tenth of one part per million,

In one month out of the ensuing 39 months of production,

EASTERN DISTRICT COURT REPORTERS
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Hercules' 2,4,5-T did show dioxin contamingtion, but
at minimum measurable level: .1 ppm, Undér all these
circumstances Hercules had no knowledge of harm from
dioxin contamination_caused by its product, because its
product was free of such contaminatien. The one month
when a trace was found becomes de minimis when compared
with the dioxin contained in the other companies'
products. Sihce Hercules had no knowledge of its product
creating hazards to peopel, its knowledge could not
have exceeded that of the go#ernment, and it therefore
has established the third element of the government
contract defense, thereby entitling Hercules to summary
judgment in its favor,

Dow took a different épproach to its production
than Hercules. Instead of producing a diexin-free
product, it adopted a self-imposed contamination standard
of one ppm for its 2,4,5-T. At the March 1955 meeting,
Dow urged the others in attendance to adopt that single
standard and to use it as the industry standard for
2,4,5-T. From the evidence in the present Eecord Dow
believed that standard to be within a reasonable mérgin
of safety so that hazards to people would be eliminated.
The test results in the record show that nejther Diamond

nor Monsanto followed Dow's recommendation. _Dow itself

EASTERN DISTRICT COURT REPORTERS
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Tived up to its self imposed standard, hOWQVeé, with
the result that ihe Agent Orange it prodd&éd contained
.5 ppm.‘NIt may eventually appear that the 1 ppm standard
was safe. If so, then Dow‘could succeed in its governmentg
cantract defense, just as Hercules has now done by show-
ing the safety of its product. It could.also succeed
agajnst &ny Tiability claim based on an allegedly
defective product. We do not know whether Dow's self
imposed 1 ppm standard was a safe level for dioxin con-
tamination of the 2,4,5-T. indeed, we do not know
whether contamination even at the level of 140 ppm,
the highest level for any product given at any time in
the papers now before the court, would produce Agent
Orange that was hazardous to people. This, the 1 ppm
standard raised an issue of fact that precluded summary
judgment in its favor.

It may also eventually appear that if Dow had
revealed its concerns about dioxin to the government in
1965 the military would have adopted that standard
regardless of what our present knowiedge twils us about
the safety of that standard. In that event, Dow would
succedd against a claim of negligent failure to warn,
but not on its government contract defense. Rather, it

would suceed on the causation issue, because Dow's

EASTERN DISTRICT..COURT REPORTERS
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failure to disclose its concerns about dioxin would
not have affected the mf]itary’s judgmenf in using
tﬁe product. ;

If we were to proceed at this time with a separate
trial of the government_tontract defense as to those
defendants who rémain in the case; we would on that
trial have to determine whether dioxin contamination
of Agent Oraﬁge was harmful, if so, in what concentration
did it become harmful, and finally, if the defendant's
product was unsafe and if thé defendant had told the

military in 1965 of Dow's fears about the effect of

dioxin gontamination, might the.military have stopped
using Agent Orange, changed its specifications to provide
a maximum level of contamination, changed its method of
using Agent Orange in the field or imposed safety
precautions in connection with its uée in the field.

(continued on following page.)
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THE COURT: (Continuing) A trial to answer |
these questions would necessarily involvezmost of the
evidence needed for trial of the issues relating
to liability and general causation., Under these
circumstances I cbnclgde that justice would be
served by combining what remains of the government
contract defense issues with a trial on liability
and general caugation which will be scheduled ater
completion of the remaining discovery necessary for
those igsues. |

In thg general context of case management
for the future, I will continue the action under the
supervision of the Special Master, Sol Schreiber,
who has thus far provided extracrdinary, even
heroic, assistance in bringing the case this far.
His authority will continue as before, with the

objective being a trial at the earliest reasonable

date covering the issues of liability, general

causation, and the government contract defense.

I will request the Special Master to recommend an

appropriate timetable for the remaining discovery,

any-further motions, preparation of a pretrial order,

and for the trial. I will also request from him,
as quickly as possible, a formal recommendation

with respect to the nature and form of class
 EASTERN DISTRICT COURT REPORTERS
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certification. Despite the determined registance

by some of the dismissed defendants, I will nevertheless

in the interest of justice defer entry of summary
judgment on the present motions until aft;r the class
has been certified. As a kindness to my ;o;leagues
in theISecond Circuit, I suggest to defendants that
as sooh as possible you tell them of whataver parts
of your mandamus petitions you wish to withdraw on
grounds of mﬁotness. |

A question has been raised as to the pending

status and circumstances with respect to intervention

-———by~the additional plaintiffs, which I discussed with

you at an earlier date. When the problem was brought
up, plaintiffs offered to have all their known
potential plaintiffs intervene in the option, and
they offered to do this, as I understood it, for the
purpose of blandihg possibly even destroying any
claims of prejudice by the defendants that might
have arisen from a deferral of class certification
until after the trial on the government éontractor
defense. We are all aware of many of the problems
that relate to the problem of class certification

in an action of this type. I took at face value

plaintiffs' representation of their willingness to

EASTERN DISTRICT COURT REPORTERS
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intervene. I granted permission to do SO,  There
have been so miéunderstaﬁdings with resﬁéét to the
form and place of intervention, and in light of that
I have extended the time of the plaintiffs to do so
for an additional two weeks. In light of some
questions that have been asked, I should state =--
although it seems to evident to me -~ that I have no
power to reqﬁire anyone to intervene in the action.
Nevertheless, it would greatly facilitate the future
course of the action, if thé intervention plan was
carried through by the plaintiffs as they represented
they would do so weeks so. '

I have a couple of additional points:

I am going to ask the Special Master to reconsidexy
with coﬁnsel whether the need for secrecy about the
papers in this case still remaing, I'd like him to
copsider whether some of the restrictions on public
disclosure of the affidavits, documents and depositions
cannot be lifted. Brom what I have seen on television
and from what I have read in the newspapers, it appears
that some counsel and some parties in this case
don't take seriously either their ethical obligations
or the orders of this Court with respect to disclosure

of information, I have more important things to do,

EASTERN DISTRICT COURT REPORTERS
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I think, than to police such problems. I:do undex-
stand that due ﬁo a careless designatioé.én the
filing of some papers in the action, some information
which was intended to be under seal ended up in the
hands of a newspaper réporter. However, other
documents as to which there have been no slip-ups

in filing or designation for sealing, have alsoc been
quoted directly in newspaper articles. This smply
confirms my own view that in the circumstances of
this case, as with many othérs, it is futile to attempt
to keep information confidential.

Although keeping discovery materials subject
to the protective order previously granted in this
case has already served several worthwhile purposes,
I am not certain that those purposes are furthered
by continuing the seéling with respect to the motion
papers on these summary judgment motions. I reqguest
the Special Master to review the matter again with
counsel and make an appropriate recommendation to me.

Finally, a word as to why I requested the
Special Master to stop the depositions that were
scheduled for this week. When I learned that there
were several depositions scheduled to take place in

various parts of the country, I became concerned over

EASTERN DISTRICT COURT REPORTERS
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the unecessary expense that those depositions would
cause for some of the parties, and the ekﬁra‘expense
and incovenieﬁce that the accelerated de;SSition
schedule would impose on other parties. I was.dlso
accutely aware of the tension and anxiety that the
rapidly approaching triﬁl date was generating in
all concerned. As a result, once I reached the
conclusion that a separate trial of the government
contract defense for the remaining defendants would
not further the interests of justice, I felt it
appropriate to put a hold oﬂ the depositions until
you could hear the full details of this decisiecn,

There will be ample time for the remaining defendants
to reschedule the cancelled depoﬁitions and to readjust
their schedules to conform to the new trial date.

Mr., Schreiber, the Special Master, has asked

me to tell you that he will meet with counsel here,

next Monday at 2:00 o'clock, in order to discuss

further steps in thisg case,
I thank you very much.

{(Whereupon, the proceedings .weré c¢oncluded)
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I, HARRY RAPAPORT, a Court Reporter for the
Eastern District of New York, hereby
certify the faregoing transcript as being true

and accurate.

HARRY RAPAPORT
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