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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460
A-no

Office of Administrative Law Judges
June 7, 1979

OFFICE OF THE
CERTIFIED - MAIL ADMINISTRATOR
RETURN RECEIPT REQUESTED

(See List of Addressees)

Subject: In re The Dow Chemical Company
FIFRA Docket Nos. 415, et al.

Dear Participants:

Enclosed, please find a copy of "Report of Prehearing

Conference Number I and Notice of Prehearing Conference Number 2",

dated and filed, June 7', 1979, in the above-entitled proceeding by

Administrative Law Judge, Edward B. Finch.

Sincerely, • • • x"
"

^""Bessie L. Hammiel
Docket Clerk

Enclosure



UNITED STATES ENVIRONMENTAL PROTECTION-' AGENCY
"' <///vBEFORE THE ADMINISTRATOR ^'"- /

In the Matter of )
)

The Dow Chemical Company, et. a!., ) FIFRA Docket No. 415 et. al.

Petitioners )

Report of Prehearing Conference No. 1
and Notice of Prehearing Conference No. 2

In these consolidated proceedings under the Federal Insecticide,

Fungicide, and Rodenticide Act, as amended (7 U.S.C. 136 et seq. ,

1973 Supp.)> a prehearing conference was held in Washington, D. C.,

June. 5, 1979.

Pursuant to Notice of Prehearing Conference dated May 11, 1979,

twenty-one parties expressed the desire to be considered active parti.es

to this proceeding. The attached list of "Active Participants" identifies

those parties. For purposes of service until such time as the next

prehearing conference is held on July 19, 1979 these parties shall be
I/

considered active. However, at the next prehearing conference each

party who intends to be active shall be present and so state his

I/ Section 164.5 of the rules of practice (40 CFR 164.5) reads, in
part, as follows:

(a) All documents or papers required or authorized to be
filed, shall be filed with the hearing clerk, except as pro-
vided otherwise in this part. At the same time that a party
files documents or papers with the clerk, it shall serve upon
all other parties copies thereof, with a certificate of service
on each document or paper, including those filed with the
hearing clerk. . .

(b) In addition to copies served on all other parties, each
party shall file an original and two copies of all papers with
the hearing clerk.
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intention to do so. Thereafter any service to be accomplished shall

be limited to those parties.

Of course, the status of active participant carries with it the

responsibilities of such status such as the filing of appropriate pre-

trial briefs, which will be required at a later date, and participation

in future prehearing conferences and the formal hearing. Absent such

an affirmative statement the party will be considered an inactive

participant and will no longer be served with the documents to be

filed herein. Inactive participants retain the right to file post-

hearing briefs. Copies of any specific documents not served on an

inactive party may be obtained from the Hearing Clerk, Office of the
t

Administrative Law Judges, Washington, D. C. 20460.

At the prehearing conference, the Administrative Law Judge stated

that the conference was called at this time so that all matters that

need be completed prior to hearing be done as quickly as possible

and the necessity for the parties to begin marshalling or preparing

their evidence for presentation at the hearing was emphasized. In

connection with preparation for the hearing to be held herein, the

following schedule was determined:

June 12, 1979

Since it is evident that Dow will insist upon trade secret

status for some of the data to be presented as evidence in this

proceeding the procedures to be followed were discussed. It was

agreed between the parties that those who may be active would

meet and hopefully agree on the language of a protective order,

a confidentiality agreement, the identification of the data, and the



procedures for implementation of the terms of this order and

agreement during the progress of the hearing. Such proposed

protective order, confidentiality agreement, identification of

data and procedures are to be filed with the Hearing Clerk no

later than June 12, 1979.

July 12, 1979

The parties are to file with the Hearing Clerk a proposed agenda

for the second prehearing conference to be held on July 19, 1979.

In addition the parties are to file all requests for discovery.

The parties were informed that this filing was only for the informa-

tion of the court since it is expected that all discovery, which is

expected to be minimal, will be accomplished on a voluntary basis

including data considered to be trade secret.

If a dispute arises requests for mandatory discovery will, of

course, be proper.

July 17, 1979

An initial list of witnesses with a brief but informative

narrative description of their testimony as to risk assessment

will be filed with the Hearing Clerk and served on each of the

other active participants. A list of proposed exhibits, grouped by

issues and identifying the witness sponsoring each exhibit, will

similarly be served on each of the other active participants and

shall also be filed with the Hearing Clerk on or before July 17, 1979.



July 19. 1979

By this prehearing order No. 1 all parties are notified that

a second prehearing conference will be held on Thursday, July 19,

1979 at 9:30 a.m. in Room 2409, Waterside Mall, 401 M Street, S.W.,

Washington, D. C.

Order of Introduction of Evidence

While some discussion was held with regard to the order of

introduction of evidence and the use and content of verified state-

ments for direct testimony, it is premature at this time to establish

any set rules other than to state that cpmplete risk assessments will

be presented first which will be followed by complete benefit analysis

and that verified statements which identify documents and exhibits

will be required for direct testimony.

Comment

Counsel for Respondent made a general statement to the effect

that with respect to some uses of 2,4,5-T and si 1 vex which are not

the subject of the instant cancellation proceeding, but which have

been the subject of continuing RPAR procedures, such as, use on range-

land, rice, etc., EPA may take some action under either Sec. 6(b)(l)

or Sec. 6(b)(2) of FIFRA by the end of June which could conceivably impact

upon any procedures which may be adopted in the instant proceeding.

Such impact could involve consolidation of the two proceedings and

also involve additional parties other than those already filing

objections and request for hearing in this proceeding.
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The schedules outlined in this prehearing report were adopted

with this in mind and it is understood by all present parties that

further consideration of procedures and the rights of new and

additional parties pursuant to this contemplated consolidated action

could alter some of the accomplishments under this schedule. If

such action is taken by EPA as contemplated, any future course of

action as a result thereof will be considered at the second pre-

hearing conference to be held on July 19, 1979.

Edward B. Finch
June 7, 1979 Administrative Law Judge



Active Participants

Michael P. Andrews, Esq.
Graham Parcel!, Esq.
Doub, Purcell, Muntzing & Hansen
Counsel for Riverdale Chemical Co.

Platt Chemical Co.
PBI Gordon Corp.
Frank Miller & Sons
Pueblo Chemical & Supply Co.
Tobacco States
Crown Chemical
AG Supply Co.
Hopkins Agricultural Chem. Co.

1775 Pennsylvania Avenue, N.W.
Washington, D. C. 20006

Allen T. Malone, Esq.
Counsel for Helena Chemical Company
Apperson, Crump, Duzane & Maxwell
2610-100 N. Main Blvd.
Memphis, Tennessee 38103

Robert S. Kirk, Jr., Esq.
Counsel for Vertac, Inc.
2414 Clark Tower
5100 Poplar Avenue
Memphis, Tennessee 38137

Richard J. Wertheimer, Esq.
Counsel for National Forest Products

Association
Arnold & Porter
1229 Nineteenth Street, N.W.
Washington, D. C. 20036

Margaret M. Breinholt
Judith A. Wenker
Terrence G. Jackson
Attorneys
Office of the General Counsel
U.S. Department of Agriculture
Washington, D. C. 20250



0. R. Armstrong
Davis & McLeod
Counsel for the National Cattlemen's
Association

499 South Capitol Street, S.W.
Suite 407
Washington, D, C. 20003

Joseph E. Stevens, Jr.
William Ray Price, Jr.
Counsel for The Andersons

Wegro-Division of
Old Fort Industries
Imperial, Inc.
Amchem Products, Inc.
Zep Manufacturing Co.

2600 Mutual Benefit Life Building
2345.Grand Avenue
Kansas City, Missouri 64108

Walter W. Church, Esq.
Kampmann, Church, Burns & Clark
Counsel for ROWCO, INC.
1100 N. E. Loop 410
Suite 500
P. 0. Box 17409
San Antonio, Texas 78217

Aldo Blasio, President
Farmingdale Garden Labs., Inc.
136 Verdi Street
Farmingdale, New York 11735

Bernard H. Lorant, Esq.
Counsel for Black Leaf Products Co.
P. 0. Box 868
Highland Park, Illinois 60035

Michael S. Winer
Deputy Associate General Counsel

for Pesticide Litigation
Environmental Protection Agency
(A-132)

401 M Street, S.W.
Washington, D. C. 20460



Richard P. Noland
Steven E. Roth
Counsel for Agway, Inc.
Southerland, Asbill, & Brennan
1666 K Street, N.W.
Washington, D. C. 20006

L. R. Haefele, Director
Ag-Chemical Division
Universal Cooperatives, Inc.
3001 Metro Drive, Suite 500
Minneapolis, Minnesota 55420

•0. A. Wolcott, Manager
Planning & Technical Services
Farmers Union Central Exchange, Inc.
P. 0. Box 43039
St. Paul, Minnesota 55164

Fredric E. Wood, Esq.
Counsel for Ralston Purina Company
Checkerboard Square
St. Louis, Missouri 63188

Edward W. Warren
L. Mark Wine
Richard L. McConnell, Jr.
Counsel for Dow Chemical Co.
Kirland & Ellis
1776 K Street, N.W.
Washington, D. C. 20006

B. Patrick LeBoeuf
Chemist - Environmental Control
Malter International Corp.
80 First Street
Gretna, La. 70053

Douglas B. M. Ehlke, Esq.
Counsel for Nulife Fertilizers Inc.
P. 0. Box 3666
Federal Way, Washington 98003



Harold Himmelman, Esq.
Cynthia A. Lewis, Esq.
Beveridge, Fairbanks & Diamond
Counsel for Pennwalt Corporation
One Farragut Square, South
Washington, D. C. 20006

Mr. Henry B. Pratt, Vice Pres.
Pratt-Gabriel Division of

Miller Chemical & Fertilizer
Corporation

204-21st Avenue
Paterson, New Jersey 07509

William A. Butler, Esq.
Jacqueline M. Warren, Esq.
Counsel for the Environmental
Defense Fund, Inc.

1525'- 18th Street, N. W.
Washington, D. C. 20036

Maria Gill ham
Northwest Coalition for
Alternatives to Pesticides, Inc.

454 Willamette Street
Eugene, Oregon 97401

*These parties have filed Motion to Intervene. The time for filing
objections to such intervention has not expired. At the prehearing
conference it was indicated that no objection would be filed. It
is my intention to grant said motions upon the expiration of the ten
day objection period, For purposes of service of this Report of
Prehearing Conference No. 1 and to expedite consideration of the
inclusion of all active parties in Protective Order and discovery
procedures these parties have been included in this list of
"Active Participants."



LIST OF ADDRESSEES

Gene R. Currie
P. 0. Box 423, W. Sixth Avenue
Shenandoah, Iowa 56101

Carolyn Morrison
Legal Department
NCH Corporation
2727 Chemsearch Blvd.
Irving, Texas 74062

Louis R. Harfele, Ph.D.
Director, AG-CHEM. Div.

Universal Cooperatives, Inc.
3001 Metro Drive, Suite 500
Minneapolis, Minnesota 55420

Dusty Miller
Thbmpson-Hayward Chemical Co.
5200 Speaker Road
Kansas City, Kansas 66110

William W. Broone, Jr., Vice Pres.
Southern Mill Creek Products Co.
5414 N. 56th Street, P. 0. Box 1096
Tampa, Florida 33601

Aldo Blasio, President
Farmingdale Garden Labs, Inc.
136 Verdi Street
Farmingdale, New York 11735

Ray Wile
Dymon, Inc.
3401 Kansas Avenue
Kansas City, Kansas 66106

Jerome R. Schindler, Esq.
Counsel for Smith-Douglass Div.
Borden Chemical, Borden, Inc.
180 E. Broad Street
Columbus, Ohio 43215

Edward W. Warren, Esq.
Counsel for Dow Chemical

Kirk!and & Ellis
1776 K Street, N.W.
Washington, D.-C. 20006

Co.

William Frank Cady, Jr., President
ROWCO, Inc.
11827 Nacogdoches Road
San Antonio, Texas 78217

Roy C. Bossolt, Executive V. President
The Terre Company of New Jersey, Inc.
One Sampson St., Box 461
Saddle Brook, New York 07662

Robert L. Ackerly, Esq.
Counsel for J. & L Adikes, Inc &
Lebanon Chemical Corporation

Sellers, Connor & Cuneo
1625 K Street, N.W.
Washington, D.C. 20006

Frank B. Stewart, Vice President
The Chas. H. Lilly Company
7737 N.E. Killingsworth
Portland, Oregon 97218

0. A. Wolcott, Manager
Farmers Union Central Exchange, Inc.
Box 43089
St. Paul, Minnesota 55164

Herbert R. Harkins, General Manager
Nott Manufacturing Company
Pleasant Valley,New York 12569

Mr. Reuben Morose
Navy Brand Manufacturing Company
5111 Southwest Avenue
St. Louis, Missouri 63110

Dale W. Fallat, Esq.
Counsel for the Andersons'

P. 0. Box 119
Maumee, Ohio 43537

Bonide Chemical Company
2 Wurtz Avenue (off Commercial Drive)
Yorkville, New York 13495
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John J. Balardo, Corporate Counsel
Meijer, Inc.
2727 Walker, N.W.
Grand Rapids, Michigan 49504

Allen T. Malone, Esq.
Counsel for Helena Chemical Company
Apperson, Crump, Duzane & Maxwell
2610-100 N. Main Blvd.
Memphis, Tennessee 38103

Robert S. Kirk, Jr., Esq.
Counsel for Vertac, Inc.
Vertac, Inc.
2414 Clark Tower
5100 Poplar Avenue
Memphis, Tennessee 38137

Bernard H. Lorant, Esq.
Counsel for Black Leaf Products Co.
P.O. Box 868

, Highland Park, Illinois 60035

Douglas B.M. Ehlke, Esq.
Counsel for Nulife Fertilizer
P.O. Box 3666
Federal Way, Washington 98003

Kenneth Shraiberg, V.Pres.
D.H. & R. Co., Inc.
P.O. Box 333
La Porte, Indiana 46350

John R. Wittpenn, Pres.
Rockland Chemical Co., Inc.
P.O. Box 809
West Caldwell, New Jersey 07006

Joseph L. Watson, Esq.
Counsel for Gro-Green Products, Inc.
Wasson, McGarvey, Helzett & Bennett
1980 Liberty Bank Building
Buffalo, New York 14202

R.C. Harnden, Vice Pres.
Riverside' Chemical Co.
P.O. Box 71376
Memphis, Tennessee 38137

Gary D. Smith, Vice President
Athea Laboratories, Inc.
630 East Keefe AVenue
Milwaukee, Wisconsin 53212

John Soltes, Gen. Mgr.
WEGRO, Division of Old Fort Industrie;

Inc.
P.O. Box 82
Grand Rapids, Ohio 43522

Charles Usic
The Vaughan-Jacklin Corporation
Chimney Rock Road
Bound Brook, New York 08805

Ronald J. Ganim
Standard Oil Co. (Indiana)
200 East Randolph Drive
Chicago, Illinois 60680

Graham Purcell, Esq.
Counsel for PBI Gordon Chemical Co.

Platt Chemical Co.
Frank Miller & Sons
Pueblo Chemical
Tobacco States
Crown Chemical Co. (Div.
of Hopkins Agric. Chem. Cc
Ag Supply Co'. (Div of
Seedkem, Inc.)
Hopkins Ag. Chem. Co.

Doub, Purcell, Muntzing a Hansen
1775 Pennsylvania Avenue, N.W.
Washington, D. C. 20006

W.D. Houston
Chem-Pak Co.
Rte. 1, Box 114
McRae, Georgia 31055

George A. Money
Economy Products Co.
1126 No. llth Street
Omaha, Nebraska 68102

Hi lies R. McLane, V.Pres.
Patterson's Green-Up Chemical Co.
1400 Union Avenue
Kansas City, Missouri 64101

Margaret M. Breinholt, Esq., et a l .
USDA, Office of General Counsel
Rm. 2036, South Agriculture Building
Independence Avenue, S.W.
Washington, D.C. 20250
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Richard R. Hutchings, Pres.
Techne Corporation
V.P., Farmland Industries, Inc.
P.O. Box 7305
Kansas City, Missouri 64116

Richard J. 1/ertheimer, Esq.
Counsel for National Forest Products

Association
Arnold & Porter
1229 - 19th Street, N. W.
Washington, D.C.20036

Richard DeC. Hinds, Esq.
Counsel for USS Agn-Chem
Cleary, Gottleib, Stern & Hamilton
1250 Connecticut Avenue, N.W.
Washington, D. C. 20036

Joseph E. Stevens, Esq.
Counsel for ZEP Manufacturing Co.
Lathrop, Koontz, Righter, Clagett,
Parker & Norquist

2600 Mutual Benefit Life Bldg.
P.O. Box 1200
Kansas City, Missouri 64168

Larry Hodges
Amchem Products, Inc.
Ambler, Pennsylvania 19002

Paul D. Hunapiller
W.R. Grace & Co.
100 N. Main Street, P.O. Box 277
Memphis, Tennessee 38101

Pegqy Moore
Continental Peat Co.
Box 7368
Toledo, Ohio 43615

Judd Ringer
Ringer Corporation
6860 Flying Cloud Drive
Eden Prairie, Minnesota 55344

Dr. John R. Diem
Southern Agricultural Insecticides, Inc.
P.O. Box 218
Palmetto, Florida 33561

Henry B. Pratt
Pratt-Grabriel (Div. of Miller Chemicc
204 - 21st Avenue
P.O. Box 2138
Patterson, New Jersey 07509

Richard J. Petsche, Chemist
State Chemical Manufacturing Co.
3100 Hamilton Avenue
Cleveland, Ohio 44114

Leo A. Wiedman
Hebfoot Fertilizer Co., Inc.
201 S.E. Washington Street
Portland, Oregon 97214

Richard P. No!and & Steven E. Roth
Counsel for Apway, Inc.
Southerland, Asbill, & Brennan
1666 K Street, N.I).
Washington, D. C. 20006

O.R. Armstrong, Esq.
Counsel for National Cattleman's Assoc
Davis a McLeod
499 S. Capitol Street, S.W.
Washington, D. C. 20003

Cynthia A. Lewis, Esq.
Counsel for Pennwalt Corp.
Beveridge, Fairbanks ft Diamond
One Farragut Square South
Washington, D. 'C. 20006

3. Patrick LeBoeff
Malter International Corp.
P.O. Box 6099
New Orleans, La. 70174

Frederick E. Wood
Ralston Purina Company
Checkerboard Souare
St. Louis, Missouri 63188

Dorothy Patton, Esq.
Office of the General Counsel
U.S. Environmental Protection

Agency (A-132)
401 M St., S.W.
Washington, D. C. 20460
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